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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT HAWKINSVILLE, 
JUNE TERM, 1847. 





No. 57.—Ricuarp Wayne, trustee et al. plaintiffs in error vs, 
Augustus Mypp.eton, defendant in error. 


[{1.] William Pelot conveyed by deed certain slaves to Levi S. D’Lyon, in trust, for the 
sole and separate use of his wife Elvina Pelot, during her life, and after her death to 
her children. The deed authorized the cestui que trust, Mrs. Pelot, by and with the 
advice and consent of her trustee, to sell and dispose of the trust estate whenever 
she shall deem it proper to do so, and to re-invest the proceeds upon like trusts. Mrs. 
Pelot purchased from Augustus Myddleton a tract of land, the growing crop there- 
on, and also the stock of cattle, and hired the services of three negroes belonging to 
Myddleton till the close of the year, to asssist in the crop, for the sum of $1,476. Two 
notes were given by her for the amount, which were to be secured by a mortgage on 
the four slaves embraced in the trust deed, and by a mortgage on the land. Held, 
that it was competent for Mrs. Pelot to make this contract. 


This was a bill for a specific performance, instituted by the 
plaintiffs in error, against the defendant in error, in Chatham 
Superior Court, and tried before Judge Fiemine. May Term, 


1847, 


William Pelot conveyed by deed certain slaves to Levi S. 
D’Lyon, Esq. in trust, for the sole and separate use of his wife 
Elvina R. Pelot, during her life, and after her death to her children. 
There are several children in life; and the deed authorized the 
cestut que trust, Mrs. Pelot, by and with the advice and consent of 
her trustee, to sell and dispose of the trust estate whenever she 
shall deem it proper to do so, and to re-invest the proceeds, &c. 
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upon like trusts. Mrs. Pelot, being desirous of purchasing a small 
farm near Savannah, contracted with Augustus Myddleton for it, 
with the approbation of her trustee, at the price of $800. The 
growing crop, stock, cattle, &c., and the hire of three negro slaves 
belonging to Myddleton, to assist in the crop till the close of the 
year, were included in the contract, and all amounted to $1,476. 
No cash was to be paid down, but the payment was to be secured 
by a mortgage on the four slaves in the trust deed, and also by a 
mortgage of the land. 'Toconsummate the agreement, Mrs. Pelot 
gave her two notes for $738 each, and also a mortgage on the four 
slaves owned by her as separate property, which said mortgage 
was also signed by her trustee. When the title to the land from 
Myddleton, and the mortgage from Mrs. Pelot and her trustee 
were exchanged, they were found to be defective; the title 
made by Myddleton was returned to him, and it was agreed that 
the title should remain in Myddleton until the notes were paid, 
as the mortgage which had been made to him had, by mistake, 
omitted the land. The crop, cattle, &c.,and the services of the 
slaves, all valued at $676, were received by Mrs. Pelot by the 
consent of her trustee, and the land taken possession of by her. 
Upon failure to pay the first note, Myddleton foreclosed the mort- 
gage, and sold the slaves in the manner required by law, and re- 
ceived therefrom the net amount of $851 89, which being insuffi- 
cient to pay the debt, he commenced an action of ejectment 
against the tenant of Mrs. Pelot for the land. Whereupon the 
cestui que trust, Elvina R. Pelot, and her then trustee, the plaintiff 
in error, filed their bill against Myddleton, to compel him to exe- 
cute titles to the land. 

Upon the trial of this bill, the Court below, upon the foregoing 
facts, charged the jury as follows: 

The charge is given entire, it having been reduced to writing by 
the presiding judge. 


“GENTLEMEN OF THE JURY: 

“ The first question to which I call your attention is the ques- 
tion, how far the separate property of a married woman is liable 
for any contracts or debts created by her during her coverture. 
Before stating my views on this subject, however, it is perhaps 
proper to notice one idea that has been advanced by counsel. 
That idea is, that the question above stated cannot arise in this 
case, inasmuch as Mrs. Pelot has no separate property under 
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the trust deed to Mr. D’Lyon—that it is the property of herself, 
and children. On turning to that deed we find that the property 
is conveyed “in trust to and for the sole and separate use, benefit 
and behoof, of Mrs. Elvina Rosalie Pelot, and after her decease to 
such child or children as she may have living at the time of her 
death.” Do not these terms convey to Mrs. Pelot a life estate in 
this property, and is it not by its very terms a sole and separate 
property? I am clear in the opinion that Mrs. Pelot had a separ- 
ate property in these negroes during life, with remainder to her 
children living at the time of her death, and I so charge and in- 
struct you. 

“ And now the question presents itself, how far this separate prop- 
erty is liable for any contracts or debts created by her, during her 
coverture. Atlaw, gentlemen, she can make no contract binding 
her person or property; in equity, however, remedy may be had 
against her separate estate. And evenin equity, remedy will not 
be granted unless it appear that it was her intention to charge her 
separate estate. But it is not necessary that this intention should 
be expressed upon the face of the contract; this intention may 
be implied from circumstances. And just here is the great diffi- 
culty in all cases in which this question arises. What are the cir- 
cumstances which will be deemed sufficient proof of this intention ? 
It has been held, and I think correctly held, that if a married wo- 
man, having a separate estate, executes a bond, makes a note, ac- 
cepts a bill, she must be supposed to have designed a charge upon 
her separate estate, since in no other way could the instruments 
thus made by her have any validity or operation. 2 Story Eq. 
Jur. 776. 

“ If the above acts standing alone, is proof of such intention, the 
additional fact that she has procured the consent of her trustee, 
certainly does not weaken that proof, on the contrary it greatly 
strengthens it. And if the making of a note is proof of such in- 
tention, then surely the giving a mortgage of the trust property to 
secure that note, adds very much to the weight of that proof; and 
if the trustee gives his assent to the mortgage, it seems to me that 
the proof becomes irresistible and overwhelming. Your opinion 
of the facts in this case gentlemen, will of course control you in 
the application of these principles in making up your decree. 

The other points made in this case by complainants’ counsel, 
depend entirely upon the question, what was the contract between 
these parties? It has been argued that the trustee had no power 
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to mortgage this land, as it would be risking the existence of the 
trust estate; that the defendant knew he was dealing with trust 
property, and that equity would follow trust property in the hands 
of the purchaser, and make him a trustee for the purposes of the 
deed. In other words, the argument is, that the mortgage of the 
land could not have been the contract, because the parties could 
not make such a contract; that if such was the contract, the 
Court will not enforce it, because it would destroy the trust estate. 
If the trust deed empowered the parties to mortgage the negroes, 
the subject of the original trust, I cannot see how the power is de- 
stroyed in reference to after acquisitions of property to the trust 
estate; on the contrary, I think that the power to mortgage prop- 
erty purchased for the benefit of the trust estate, less doubtful, es- 
pecially when that mortgage is to secure the purchase money. 
You will not understand me gentlemen, as intimating an opinion 
that the contract was, that this land should be mortgaged, I only 
mean to say, that in the opinion of the Court, the party had full 
power to make such a contract; whether or not such a contract 
was made, is a matter exclusively for your consideration. The re- 
maining idea is, that the Court would not enforce such a contract 
to the destruction of the trust estate. This contract, or rather I 
should say, whatever contract was made, was made with a view to 
benefit the trust estate; if profitable, the trust estate would receive 
the benefits; if loss accrues, where, gentlemen, in equity and good 
conscience, ought it to fall? If the property sold had risen in 
value to double the price at which it was sold, who would have re- 
ceived the benefit? Is it equitable; is it right, that you should 
give all the profit to one and visit all the loss upon the other? It 
is not pretended that the property sold was not worth, at the time 
of sale, the amount of the notes. Now if part of the property 
thus sold has been squandered, and if the negroes, because of the 
party’s failing to meet his notes, have been sold at an under value, 
are the consequences of complainants’ failure to pay the notes to 
be visited upon the defendant? Is the fact that this is trust prop- 
erty to exempt it from that omnipotent principle of universal jus- 
tice, that he who is to have the profit must run the risk? It is 
not denied that equity will protect the capital of trust property 
from the debts of the cestui que trust ; but will equity protect trust 
property from a mortgage given to secure a debt contracted for 
its benefit? If it would, then have I yet to learn what justice and 
equity mean. The fact that the defendant knew that he was deal- 
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ing with trust property, does affect this case, because knowing that 
fact, he was careful to deal only with those who had authority to 
deal with him. Whilst therefore it is true, that equity will follow 
trust property in the hands of a purchaser with notice, yet it will not 
follow trust property in the hands of a purchaser who purchases 
from one authorized to sell. 

“I come now to the question which is really the important ques- 
tion in this case. What was the contract between these parties ? 
Because, if I am right thus far, the actual contract between these 
parties is the contract which you ought to enforce. In what I 
have said, I have intended to express the opinion that these parties 
were competent to contract; and that contract, whatever you 
find it to be, you should enforce by your decree. Gladly would I 
leave this question to you under the testimony; but I am not 
permitted to do so; it is my duty to instruct you as to the legal 
effect of the defendant’s answer, as testimony in this cause. The 
law, gentlemen, is plain enough; its application to the particular 
case is the difficulty ; I will give you the law and then attempt to 
apply it to this case. I state to you then, as law, that the answer 
of the defendant, so far as it is responsive to the allegations or the 
interrogatories of the bill, is conclusive, unless contradicted by 
two witnesses, or one witness and strong corroborating circum- 
stances. To apply this law to the bill and answer in this case, is 
the difficulty. It is surely unnecessary to compare every allega- 
tion in the bill with the answer of the defendant; let us come at 
once to the important allegation and see if the answer is respon- 
sive, You will bear in mind, gentlemen, that the great question 
is, whether the land was or was not to be mortgaged according to 
the terms of the contract between these parties. Now what does 
the bill allege in regard to this contract? It alleges that the said 
Elvina R. Pelot, for certain reasons, “ was desirous to purchase 
of and from one Augustus Myddleton a small plantation. That in 
pursuance of such desire she applied to the said Augustus Myddle- 
ton for the purchase of said plantation ; that, after consultation with 
her friends, she agreed with the said Augustus Myddleton for the 
purchase of said plantation for the sum of eight hundred dollars. 
That the crop then on the plantation, and other personal property, 
were purchased, amounting to the sum of fourteen hundred and 
seventy-six dollars.” But the bill charges distinctly that the pur- 
chase of the land, and the purchase of the crop and other personal 
property, “were scparate and distinct transactions, and were 
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united in the same mortgage upon the negroes, to give the said 
Augustus Myddleton a lien on the negroes for the surplus they 
might be sold for, after paying the eight hundred dollars for the 
land.” The bill also alleges that the said Augustus Myddleton 
“made and executed warranty and fee simple titles to said lands,” 
but that upon examination it was discovered that the lands were 
conveyed directly and absolutely to the said Elvina R. and not to 
her trustee, according to the terms of the original trust deed ; 
that upon this discovery the deed was returned to the said Augus- 
tus, he promising and agreeing to have another deed properly 
made out and executed to the trustee of the said Elvina R. 
according to the terms of said deed from the said William M. 
Pelot. The bill propounds to the defendant the following ques- 
tions : 

‘ Whether the said Augustus Myddleton and the said Elvina R. 
Pelot with the consent of the said Levi S. D’Lyon, did not bargain 
and agree for the sale and purchase of said plantation at and for 
the sum of eight hundred dollars ? 

‘ Whether the contract for the purchase of the personal property 
was not subsequently made ? 

‘ Whether the fee simple title charged in the bill to have been 
executed by the said Augustus, was not returned to him for the 
reasons stated in the bill ? 

‘Whether the said Augustus did not receive the same back for 
correction, by executing a deed to the trustee upon the same trusts 
and uses, &c 1?’ 

“ Now let us see how these questions and allegations have been 
answered. The answer denies that the purchase of the land and 
of the personal property were separate and distinct transactions, 
and asserts that they were one. Is not this answer responsive to 
the allegation, that they were separate and distinct? The answer 
denies that it was agreed, or intended to be agreed between the 
parties, that the land should be discharged when the sum of eight 
hundred dollars should be paid, and asserts that he refrained from 
insisting upon a mortgage upon the land, or to have the old mort- 
gage altered to include it, because of the express understanding 
that he was to retain the title to the land in himself, until both 
notes were paid. Is not this answer responsive to the allegation 
that the object of embracing both notes in the mortgage upon the 
negroes, was to give the said Augustus a lien on the negroes for 
the surplus they might be sold for, after paying the eight hundred 
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dollars for the land? The answer asserts, that the fee simple title 
mentioned in complainant’s bill, was returned to him upon the 
agreement and understanding, that matters might remain so until 
both notes were paid. Is not this answer responsive to the allega- 
tion, that this title-deed was returned to him upon his promise 
and agreement to have another deed, properly made out and exe- 
cuted ¢ 

“In the above particulars, gentlemen, I believe, and accordingly 
I charge and instruct you, that the answer is responsive to the 
allegations of the bill, and that the answer thus responsive is con- 
clusive, unless contradicted by two witnesses, or one witness and 
strong corroborating circumstances. It is, gentlemen, peculiarly 
your province to say, if these circumstances exist in this case. 

“The instructions asked for on the third point by defendant’s 
counsel, I believe to be law, but whether they apply to this case, is a 
matter for your determination. If the contract between these 
parties is the contract claimed in complainant’s bill, to wit, that 
the land was not to be mortgaged, but to be freed from incum- 
brance, and that the defendant agreed to look exclusively to the 
negroes for payment of his notes, why then these instructions will 
not benefit the defendant; but if the contract be, as claimed by 
defendant, then these instructions will operate to his advantage. 
What the contract was, the answer is evidence in the particulars I 
have mentioned ; and conclusive, unless you find that it has been 
contradicted by two witnesses, or one witness and strong corrob- 
orating circumstances.” 


To which said charge of the presiding Judge, the Solicitors for 
the complainants excepted generally and more particularly — 

“First. Because, although it be true that Mrs. Pelot had a life 
estate in the trust property, with remainder to her children, yet by 
the deed she had no power either with or without the consent of 
her trustee, to mortgage the trust property, so as to hazard and 
destroy the trust estate. Her only power under the deed was, to 
sell the property with the advice and consent of her trustee, and 
to re-invest the proceeds upon the same uses and trusts; a party, 
therefore, with knowledge of the trusts, taking a mortgage from 
her which he knew she had no right to give, will be followed in 
equity, so as to prevent the trust estate from being destroyed by 
such illegal transaction. 

“Second. Because Mrs. Pelot had no separate estate in this 
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trust property, which enabled her to bind, charge, or alien it by 
her contract, except in the mode and to the extent declared and 
authorized by the trust deed, and if she had, it could only be to 
charge the income during her life, in the hands of the trustee, and 
not to defeat or destroy the remainder. 

“Third. Because, even if by the deed the parties had the power 
to mortgage the trust estate, for the purpose of acquiring by pur- 
chase other trust property, to stand in the place of, and be substi- 
tuted for the property mortgaged, it does not follow that they 
would also have power to mortgage at the same time the thing 
purchased, and thus defeat the remainder; and a person so deal- 
ing with them, with full knowledge of the trust, would himself 
become a trustee in equity for the cestui que trust in remainder. 

“Fourth. A court of equity will never suffer trust property, 
knowing it to be trust property, so to be dealt with, as to break in 
upon and destroy the capital and defeat the rights of remainder 
men, and consequently a court of equity will not suffer a contract 
to be enforced through it, nor lend its protection to a party, when 
it would be productive of such consequences. 

“Fifth. Because, if property is covered with a trust, no change 
of its state or form can divest it of such trust, or give the trustee 
converting it, or those who claim in privity with him, any greater 
right than before the change. That consequently the negroes 
being converted, through the means of the mortgage, into the 
land, with the knowledge of Myddleton that the negroes were 
covered by the trusts of the deed, the land became in his hands 
immediately covered with the same trusts.” Upon these excep- 
tions errors were assigned. 


Wu. & Wo. F. Law, for the plaintiffs in error. 


His honour the presiding Judge, having reduced his charge into 
writing, and the exceptions taken having stated distinctly the 
grounds of objection, and the legal and equitable principles sup- 
posed to have been violated, the plaintiffs in error have little more 
to do in presenting this case to the court than to support the 
grounds assumed in the exceptions by the authorities. 

The right of a married woman to act with regard to her sepa- 
rate property as a feme-sole, with the various limitations, explana- 
tions and modifications which different judges have fixed to that 
rule, (see Clancy on Rights, 288, 289, et. seg.) seems to us to be 
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an unimportant inquiry in this case. That doctrine is applicable 
to cases in which the feme has the absolute right to the property 
and power of disposition over it. The present is a case in which 
property is settled in trust for the benefit of the family; for the 
wife for life, remainder to the children. She has no power of 
ultimate disposition, she cannot destroy the interests in remainder; 
she can do no act but what is conferred upon her by the deed. 
What is that power in this case? Simply in case of necessity, or 
for the benefit and advantage of the family, to sell the property 
with the consent of the trustee, and to re-invest the proceeds in 
more advantageous property. She had no authority to speculate 
on this property; strictly she had no right to mortgage it—and 
if by any construction that could be given to this power, she had 
such right, its exercise could only be sustained by a substitution of 
the thing purchased in the place of the trust property mortgaged. 
See upon this subject 2 Story Eq. Jur. 616, and note 2; Jacques vs. 
Meth. Epis. Church, 3 John. C. R.'77,86 to 114. 

In a case of this kind, where the object was to provide for the 
family, where the wife had but an interest for life with remainder 
to her children, she can only dispose of the property for the pur- 
pose and in the manner prescribed in the deed. A power to sell 
and re-invest is not a power to mortgage: by thus extending the 
power you hazard the estate and defeat the remainder. 

No principle is more familiar to a court of equity, than that a 
party who purchases trust property, knowing it to be such, in 
violation of the objects of the trust, holds it subject to the trust. 
2 Story Eq. Jur. 503, sec. 1257. 

It is not pretended in this case, that Myddleton was ignorant of 
the legal character and condition of the slaves mortgaged; he 
dealt with the trustee in the negotiation; it is conceded, that he 
knew it was trust property; he had to get the consent of the 
trustee to his mortgage. Knowing that it was trust property, he 
was bound to look to the power to mortgage. Having taken this 
mortgage and sold the trust property and applied the money to 
himself, equity will compel him to execute titles and substitute the 
land in the place of the negroes, which is the extent of the power 
conferred by the trust deed. 

We do not multiply authorities on these points, they are all col- 
lected by Chancellor Kent in the case in 3 John. Ch R., already 
referred to by Judge Story at the above reference: by 1 Fonbl. 
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Eq. b. 1, ch. 2, sec. 6, note 9; Sugden on Powers, ch. 2, sec. 1, p. 113 to 
119, 3 ed. 

Second. But admitting all that his honour the Judge said, as to 
the power of a married woman to bind her separate estate by her 
contracts, &c. to be true, it could only be applicable to this case to 
the extent of her separate interest; that was but a life interest: 
she could not pledge or bind more than she had; the trust deed 
regulates her rights—she could only charge the income during her 
life in the hands of the trustee. This is the principle affirmed in 
Bulpin vs. Clarke, 17 Ves. jun. 365, where the estate was settled 
for separate use of a married woman for life. It has been followed 
by several American decisions. Beyond this the courts have not 
gone. They will never suffer the capital to be broken in upon 
and destroyed, where there are interests in remainder, and espe- 
cially children. 

It is laid down in South Carolina, that a married woman can 
do no act which tends to the destruction of her trust estate. As 
where she gave a note with her husband, upon which judgment 
was obtained, and the trust estate sold, a court of equity will enjoin 
the proceedings at law. Watson vs. Cheshire, 1 McCord’s Ch. R. 
241; Ewing vs. Smith, 3 Dess. R. 417. 

The power of a married woman over her estate does not extend 
beyond the plain meaning of the deed creating the estate. She is 
therefore to be considered only a feme-sole, so far as the deed has 
expressly conferred on her the power of acting as a feme-sole. 
Morgan vs. Elam, 4 Yerger, 375. 

She must dispose of the estate in the manner pointed out in the 
instrument. Grimke vs. Grimke’s Execu. 1 Dess. R. 366. 

When the separate estate of the wife is vested in a trustee for 
the benefit of the wife and children, she cannot make a lien or 
charge upon it beyond her own interest, so as to affect the rights 
of the children. 7 Pavge, 9. 

Third & Fourth. The third and fourth exceptions may be con- 
sidered together. 

The contract claimed by the answer is, that the negroes were to 
‘be mortgaged and also the land. Whence was this power de- 
rived? Surely not from the trust deed. That made a provision 
for the children. But the act sought to be established, destroys 
that provision by destroying the estate. And a court of equity is 
called on to sustain such a contract. Sanction such a principle, 
and where will you aflix its limits? ‘The wildest speculations may 
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be entered into upon the pledge of trust property; instead of 
buying a farm, the tenant for life and trustee may enter into a 
cotton speculation, and what becomes of the provisions of prudent 
parents for helpless children? Would the Court have sanctioned 
this contract if application had been made to it? Will it confirm 
now what it would not have authorized? The Court will not allow 
the capital of a trust estate to be broken in upon, not even for 
maintenance, but in rare cases, and under peculiar circumstances. 
6 Vesey, jun. 473. 

A trustee and tenant for life joining in a conveyance, to bar the 
remainder man, is guilty of a breach of trust. 16 Vesey, jum. 283. 

In all cases of purchases of trust property with notice of the 
trust, equity will hold the purchaser a trustee for the benefit of the 
‘persons whose rights have been defeated. 1 Story Eq. Jur. 384, 
sec. 395, and authorities there cited ; 1 John. Ch. R.566; 4 John. Ch. 
R. 436; 2 Story Eq. Jur. 502, 503, sec. 1257. 

Where a party purchases trust property knowing it to be such, 
in violation of the trusts, equity forces the trust “upon the con- 
science of the purchaser and will compel him to perform the trust, 
and to hold the property subject to it in the same manner as the 
trustee held it. So, also, persons colluding with trustees in a 
known misapplication of assets, are made responsible for the prop- 
erty in their hands. 

Fifth. But this is not precisely the naked case of a purchase of 
trust property in violation of the trust, with knowledge of the fact. 
It is a sale of property to the trust estate upon a mortgage of the 
trust estate. It is in other words a change of the trust estate into 
the land; the land then, which, by this arrangement was to be 
substituted in place of the trust estate, cannot be withheld and 
retained by the person who has so dealt with the trust, and for 
whose benefit the trust estate has been sold. 

Upon this subject Judge Story says, wherever the property of 
a party has been wrongfully misapplied, or a trust fund wrongfully 
converted into another species of property, there, if its identity can 
be traced, it will be held in its new form liable to the rights of the 
original owner, or cestui que trust. 

The general proposition is, that if any property in its original 
state and form is covered with a trust, no change of that form can 
divest it of such trust, or give the agent or trustee converting it, or 
those who represent him in right, (not being bona fide purchasers 
without notice,) any more valid claim than they had before such 
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change. An abuse of a trust can confer no right on the party 
abusing it, nor on those who claim in privity with him. 2 Story 
Eq. Jur. 503, 504, sec. 1258. 

The trust estate in the slaves is gone, they have been sold — 
but the land, to buy which they have been sold, and into which 
they have been converted, remains; and the question is, whether 
a court of equity will let that go too, and suffer the trust estate to 
be destroyed and the interests of the children wholly defeated, and 
this in favour of one who dealt with this estate with full knowledge 
of the trusts. 

It was said in the argument in the Court below, that here is the 
cestui que trust, tenant for life, seeking to take advantage of her 
own acts — but that is not the fact; this bill was originally filed by 
the trustee alone, to protect the interests of the children, and we 
were required by the Court upon the objection of defendant’s soli- 
citor, to make Mrs. Pelot a party. 

And now with respect, it seems to us that the essential error in 
the charge of his honour the presiding Judge was— 

First. In the application of general principles which obtain in 
cases where a married woman has an absolute separate estate, with 
an absolute power of final disposition, (in which case she may bind it 
by her acts and contracts,) to a case in which she had but a life estate 
with remainder over, in which case she can only actin the manner 
and to the extent prescribed by the deed, and can certainly bind 
no more than she possessed. 

Second. In charging that these parties under the trust deed had 
a right to mortgage both the trust estate and the thing purchased 
to secure the purchase money; or indeed to mortgage at all. 

Third. In the annunciation of that omnipotent principle, that he 
who is to have the profits must bear the loss, as applicable to this case. 

Shall the trust be entirely defeated because\by a breach of trust 
the trust property has been hazarded in a speculation with one 
who has knowledge of the trust, and profits may possibly be 
gained We do not so understand the doctrine. The equity of 
a creditor to render a trust estate liable for his debt, is, that he has 
advanced his money, or given his credit to effect the objects of the 
trust, not to defeat and destroy the objects of the trust. 1 Hill, 232. 

And even a bona fide creditor, who has advanced his money or 
furnished supplies for the benefit of the trust, can only be remuner- 
ated out of the income. Courts of equity will not permit the capi- 
tal to be applied for that purpose. 
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We humbly conceive, that the charge commenced upon wrong 
principles, by overlooking the nature of this trust estate, the power 
conferred and objects to be attained by the trust deed, the life in- 
terest only of Mrs. P., and the interest in remainder in the children; 
all the conclusions, therefore, however seemingly just, partake in 
their application to this case, of the error in the principles in which 
they originate. 


Rosert M. Cuaruton, for the defendant in error. 


Stripping the bill and tho case of the plaintiff from all the sur- 
plusage and ingenuity which have been thrown around it, it is an 
effort by persons who made an agreement to purchase land and 
other property, for fourteen hundred and seventy-six dollars, 
($1,476) who have paid but eight hundred and fifty-one dollars and 
eighty-nine cents ; ($851 89) who allege no fault or unfairness in 
defendant; who do not pretend to have paid the balance, and who 
do not even offer to do it; nay, who say that the property thus 
purchased from us shall be held discharged from any claim on it, 
on our part, for the purchase money; and yet who seek to procure 
from a court of equity a decree compelling us to abandon our legal 
title to them. 

I am justified in saying that this is the most unexampled effort 
that the annals of equity jurisprudence have ever presented. 

It is true that a court of equity will compel a man to perform 
specifically his agreement, but I deny that it will do so unless it 
would be strictly equitable to make such a decree; nor unless the 
complainant who asks equity will do equity. 2 Story Eq. sec. 750, 
and 750 a, 759, 771; Fonbl. Eq. 48; Morgan’s heirs vs. Mor- 
gan, 2 Wheat. R. 299. 

The complainant who asks a specific performance must be in a 
condition to perform his own part of the contract, and he must 
have shown himself to be “ ready, desirous, prompt and eager to 
perform the contract.” 2 Story Eq. Jur. sec. 776; King et al. vs. 
Hamilton et al. 4 Peters R. 311; see also pp. 313, 314, 326, 328, 329, 
330. 

This rule is founded upon such natural justice, and is supported 
by such an overwhelming and unbroken current of authority, that 
any exception that is attempted to be set up, must be supported by 
very cogent reasons before it shall be suffered to drag from us eur 
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property without paying us for it, and convert it into trust prop- 
erty free from any liability to us. 

Let us examine the exceptions of complainant, seriatim. 

First. The first denies that Mrs. Pelot had any power, either 
with or without the consent of her trustee, to mortgage the trust 
property, so as to hazard and destroy thetrust estate; that her only 
power was to sell and re-invest, and that a party therefore, with 
knowledge of the trust, taking a mortgage from her, will be follow- 
ed in equity, so as to prevent the trust estate from being destroyed. 

There is a strange mixture in this exception of assumed facts, 
that do not seem to us to exist, and of law, that can scarcely be said 
to be applicable. 

By the trust deed power is given to Mrs. Pelot, by and with the 
advice and consent of her trustee, to sell and dispose of the trust 
estate “ whenever she shall deem it proper to do so,” and to re-invest 
the proceeds, &c. 

A power “ to sell” includes a power to mortgage. 4 Kent Com. 
3d edit. 147; 15 Law Library, ( Sugden on Powers,) t.p.285; Mills 
vs. Banks, 3 Pr. Wms. 9; Powell on Mortgages, 81, 82. 

If she had the power to sell the trust slaves, (and thus utterly and 
forever to destroy all claim of the cestwi que trusts therein,) for the 
purpose of re-investment, it seems difficult to understand why she 
could not exercise a lesser power by mortgaging the same property, 
and thus procure funds for re-investment. How can the mortgage 
be said to “hazard and destroy” the trust estate more than the 
sale ? If both or either transaction was fair, the trust estate would 
receive an equivalent, which equivalent could be re-invested, as di- 
rected by the trust deed. It is not denied that this was a fair 
transaction, and that the land, &c. was sold at a fair price. 

How was the trust property hazarded and destroyed by the 
transaction? It received personal property from defendant of the 
value of $676, as proved by the evidence; the slaves mortgaged 
brought upon the sale, conducted in the manner prescribed by 
law, but $851, which is but little more than the value of the per- 
sonal property sold by defendant, which has already been con- 
verted into trust property. The balance between $676 and $851, 
has gone as accredit upon the purchase of the land; and upon 
payment to us of the amount duc to us the land will become trust 
property. 

What offence has Myddleton committed, that puts him beyond 
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the protection given to others? He agreed to sell his property for 
a fair price, and to execute a title to the land when he should 
have been paid the purchase money. Is there any thing unfair or 
unjust in this condition? Can the fact that he was selling to a lady 
having separate estate and her trustee, change the immutable 
principle of justice, that no one shall have his property taken from 
him against his consent, without satisfaction made to him for it ? 

Can the fact that he took a mortgage of property as security for 
the purchase money vary the rule? Suppose that by the contract 
of purchase the trust slaves were to have been sold to Myddleton 
as part payment of the property purchased from him, the price of 
said slaves to have been ascertained by putting them at public out- 
cry, and Myddleton to take them at the amount the highest bidder 
should offer for them, would there have been any thing illegal or 
inequitable in this? Would it not have been emphatically a sale 
and re-investment ? What possible difference can there be, be- 
tween the case suggested and a mortgage of the said slaves to se- 
cure measurably the purchase money, with a proviso that upon 
failure to pay at the time specified, Myddleton should foreclose the 
mortgage and sell the slaves at public outcry, and credit the price 
the highest bidder offered and gave for the slaves ? 

The exception then cannot be sustained. The trust estate has 
not been hazarded or destroyed by the mortgage—but if hazarded 
at all, it was by the misapplication of the personal property received 
from Myddleton, (of which we know nothing,) and if the slaves 
were bid off below their value, it was because of the statements of 
the friends of complainants, made at the time and place of sale, 
that the slaves were to be bought in for the benefit of Mrs. Pelot ; 
whether they realized that benefit we know not. It was his inter- 
est that the slaves should bring the highest price, but his poverty 
kept him from bidding uponthem. How can we be “followed in 
equity ?” Followed for what? We never had any of this trust 
estate in our hands. We have our own land, which we are “anx- 
ious, eager and ready” to convey to complainants in strict com- 
pliance with our contract, when they shall have fulfilled their 
contract by paying us for it. Until then, it is neither equitable nor 
just, to take it from us. 

Second. The second exception denies the right of Mrs. Pelot 
to bind or alien the trust property, except in the mode authorized 
in the trust deed ; at all events except during her life, and not to 
defeat or destroy the remainder. 
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The answer to all this is short and conclusive. 

Without stopping to ask whether the power could not have 
been exercised without the intervention of her trustee—see 
Liptrot vs. Holmes, 1 Kelly R. 389,) it is sufficient to say, that 
with the consent of her trustee she executed this mortgage and 
made this purchase, in the manner prescribed by the trust deed; 
and though she had only a life estate, yet the trust deed gave her 
the power, with the consent of her trustee, “whenever she should 
deem it proper to do so,” to sell and dispose of these slaves for 
the purpose of re-investment; and thus to destroy the claim of all 
the cestui que trusts therein; and she has done no more than this. 

But, in truth, this exception is irrelevant, because our land was 
never trust estate, and no one has or can change or alien it but 
ourselves. 

Third. The third exception has been virtually answered already. 
If a party, trustee, should purchase property of greater value than 
the trust estate, and giving the trust estate in part payment, or 
mortgaging it to secure in part the purchase money should also 
consent that the property purchased should also be mortgaged to 
secure the seller in his just claiam— it seems to me that the agree- 
ment would be just and fair, and equitable for one acting for him- 
self, to make, and therefore it cannot be unfair or unjust in him, as 
trustee, to enter into it. It is almost too plain a principle of ethics 
to argue, and I forbear. 

Fourth. The fourth exception is but “a new phase of the same 
moon.” It is true that a court of equity rarely permits the capital 
of the trust estate to be broken. But ‘we have not brought our- 
selves within this rule. We agreed to sell our property, and when 
the purchase money should be paid to us, we promised to convey. 
If the trustee and the cestui que trust had faithfully complied with 
their promises, and had not mismanaged, (if it be so,) the property 
purchased from us, and by their representations to the bidders at 
the public sale of the slaves, caused the said slaves to be sold at an 
alleged depreciated value, they would have had now a trust estate 
superior to the original one. These are not acts that we have been 
guilty of, or are responsible for. If the trustee has acted amiss, he 
is amply able to respond — but we apprehend such is not the fact. 
Besides we are neither asking the court to enforce a contract, nor 
lend to us its protection ; we are only saying, “let us alone,” or 
only compel us to do that which is just and equitable, and that we 
are greatly desirous to do without compulsion. 
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Fifth. The fifth exception it is not necessary to enlarge upon. 
It assumes, that the agreement of purchase was to substitute the — 
land for the negroes; but that is the complainants’ version of the 
story, which the jury have negatived. Our answer denies this em- 
phatically; there was no such agreement. The land and other 
property purchased from us would, undoubtedly, when paid for by 
the trust slaves and other trust funds, take the place of such trust 
property, and become subject to the same trusts. How their 
negroes have been “ converted” into our land is a matter that we 
don’t realize, and is not shown either by the evidence or the ver- 
dict. We have never owned the negroes, and we have never 
parted with the land. 

The plain English of this bill is, to “ convert” four slaves, which 
sold for $850, into land and personal property worth nearly double 
their value. If the complainants can succeed in this, they will 
certainly neither “hazard” nor “ destroy” the “ trust estate,” but 
they will hazard and destroy the property of defendant, whose 
only crime has been to ask a fair value for his property, and to 
stipulate that he should be paid that price before he parted with 
it. The complainants have failed in all their engagements, have 
brought down upon their own heads the consequences of their own 
faithlessness, and now seek to wrest from us our property, unpaid 
for, that they may hold it free from any lien for the purchase 
money. 

And will a court aid them in doing this? That is the true and 
the only proper issue. All the argument and exceptions about 
“trust estate,” and the “ hazard and destruction theréof,” are but 
the drapery which the ingenuity and skill of our learned opponent 
has hung around the naked skeleton of his client’s case. The true, 
the only question which the Court is called upon to decide is, shall 
a man be compelled, contrary to his contract, and against his con- 
sent, to execute a title of his property to another, who having pur- 
chased it at a fair price, has been faithless to all his engagements, 
and without paying or offering to pay, or admitting a liability to 
pay, demands from a court of equity to take from us by force our 
own property and give it to him, as a reward for having broken his 
promises, and for having subjected us thereby to loss, damage and 


expense ? 
This is the case, the true question, and I fear not the response of 
this tribunal to such a monstrous proposition. 
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By the Court— Lumrxin, J. delivering the opinion. 


William Pelot conveyed by deed certain slaves to Levi S. 
D’Lyon, Esq. in trust, for the sole and separate use of his wife 
Elvina R. Pelot, during her life, and after her death to her children. 
There are several children in life; and the deed authorized the 
cestui que trust, Mrs. Pelot, by and with the advice and consent of 
her trustee, to sell and dispose of the trust estate whenever she 
should deem it proper to do so, and to re-invest the proceeds, &c. 
upon like trusts. Mrs. Pelot, being desirous of purchasing a small 
farm near Savannah, contracted with Augustus Myddleton for it, 
with the approbation of her trustee, at the price of $800. The 
growing crop, stock, cattle, &c., and the hire of three negro slaves 
belonging to Myddleton, to assist in the crop till the close of the 
year, were included in the contract, and all amounted to $1,476. 
No cash was to be paid, but the payment was to be secured 
by a mortgage on the four slaves in the trust deed, and also by a 
mortgage of the land. Toconsummate the agreement, Mrs. Pelot 
gave her two notes for $738 each, and also a mortgage on the four 
slaves owned by her as separate property, which said mortgage 
was also signed by her trustee. When the title to the land from 
Myddleton, and the mortgage from Mrs. Pelot and her trustee 
were exchanged, they were found to be defective; the title 
made by Myddleton was returned to him, and it was agreed that 
the title should remain in Myddleton until the notes were paid, 
as the mortgage which had been made to him had, by mistake, 
omitted the land. The crop, cattle, &c.,and the services of the 
slaves, all valued at $676, were received by Mrs. Pelot by the 
consent of her trustee, and the land taken possession of by her. 
Upon failure to pay the first note, Myddleton foreclosed the mort- 
gage, and sold the slaves in the manner required by law, and re- 
ceived therefrom the net amount of $851 89, which being insuffi- 
cient to pay the debt, he commenced an action of ejectment 
against the tenant of Mrs. Pelot for the land. Whereupon the 
cestut que trust, Elvina R. Pelot, and her trustee, filed their bill 
against Myddleton, to compel him to execute titles to the land. 

On the trial Judge Fleming, among other things, charged the 
jury — 

“ That if the trust deed empowered Mrs. Pelot to mortgage the 
trust negroes, the power applied equally to after acquisition of 
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property, especially when the mortgage was given to secure the 
purchase money; that the party had full power to make such a 
contract; it was made with a view to benefit the trust estate; if 
profitable, such would have been its effect; if loss has accrued, in 
equity and good conscience it ought to fall on the trust estate. If 
the property had risen in value to double the price at which it was 
sold, it would have inured to the benefit of the cestuc que trust ; 
and it is neither right nor equitable to give all the profit to one 
and visit all the loss upon the other. That it was not pretended 
but that the property sold by Myddleton was worth at the time 
the price agreed to be paid for it. That if it had been squandered, 
and the negroes sold at an undervalue, by reason of the default of 
Mrs. Pelot and her trustee to meet the payment, the consequence 
of this miscarriage should not fall upon Myddleton. That trust 
property was not to be exempt from the great principle of universal 
justice, that he who is to have the profit must run the risk. 

“It was not denied but that equity would protect the capital of 
trust property from the debts of the cestuc que trust; but will 
equity protect trust property from a mortgage given to secure @ 
debt contracted for its benefit? The fact that the defendant knew 
that he was dealing with trust property, does affect this case, be- 
cause knowing that fact, he was careful to deal only with those 
who had authority to deal with him. Whilst therefore it is true 
that equity will follow trust property in the hands of a purchaser 
with notice, yet it will not follow trust property in the hands of one 
authorized to buy. The actual contract, therefore, between these 
parties, is the one which the jury should enforce. The parties 
were entirely competent to contract.” 

The foregoing extract, from the very able charge of the Circuit 
Judge, contains all that is necessary to the proper hearing and de- 
termination of this cause. 

The Solicitors for the complainant excepted generally to the in- 
structions of the Court, and more especially — 

First. Because, although it be true that Mrs. Pelot had a life 
estate in the trust property, with remainder to her children, yet by 
the deed she had no power either with or without the consent of 
her trustee, to mortgage the trust property, so as to hazard and 
destroy the trust estate. Her only power under the deed was, to 
sell the property with the advice and consent of her trustee, and 
to re-invest the proceeds upon the same uses and trusts; a party, 
therefore, with knowledge of the trusts, taking a mortgage from 

51 
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her which he knew she had no right to give, will be followed in 
equity, so as to prevent the trust estate from being destroyed by 
such illegal transaction. 

Second. Because, Mrs. Pelot had no separate estate in this 
trust property which enabled her to bind, charge, or alien it by 
her contract, except in the mode and to the extent declared and 
authorized by the trust deed, and if she had, it could only be to 
charge the income during her life in the hands of the trustee, and 
not to defeat or destroy the remainder. 

Third. Because, even if by the deed the parties had the power 
to mortgage the trust estate, for the purpose of acquiring by pur- 
chase other trust property to stand in the place of, and be substi- 
tuted for the property mortgaged, it does not follow that they 
would also have power to mortgage at the same time the thing 
purchased, and thus defeat the remainder ; and a person so deal- 
ing with them, with full knowledge, would himself become a trus- 
tee in equity for the cestui que trust in remainder. 

Fourth. A court of equity will never suffer trust property, 
knowing it to be trust property, so to be dealt with, as to break in 
upon and defeat the rights of remainder men, and consequently a 
court of equity will not suffer a contract to be enforced through 
it, nor lend its protection to a party, when it would be productive 
of such consequences. 

Fifth. Because, if property is covered with a trust, no change 
of its state or form can divest it of such trust, or give the trustee 
converting it, or those who claim in privity with him, any greater 
right than before the change. That consequently the negroes 
being converted, through the means of the mortgage, into the 
land, with the knowledge of Myddleton that the negroes were 
covered by the trusts of the deed, the land became in his hands 
immediately covered with the same trusts. 

Judge Lumpkin, having made the above statement, proceeded as 
follows : 

[1.] There is but a solitary point in this case. Was the contract 
made with Myddleton authorized by the deed of trust from William 
Pelot to LeviS. D’Lyon? The argument of complainants’ solici- 
tors wholly overlooks, it seems to me, the power expressly given in 
that instrument to Mrs. Pelot, with the consent of her trustee, to 
sell and dispose of the whole of the property therein conveyed for 
the use of herself and children, and to re-invest the proceeds. A 
power without limitation, except that the property substituted for 
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the slaves shall be covered with the same trusts. But for this ample 
authority the reasoning of counsel might have been conclusive. At 
any rate it would have been applicable to the case. 

We concur in the opinion, that the power of a married woman, 
with respect to her separate property, is an unimportant inquiry in 
the present discussion. Two opposite rules upon this subject have 
been laid down totally irreconcilable with each other. According 
to one, the feme-covert can exercise only the powers conferred upon 
her by the instrument under which she claims; according to the 
other, she is as to her separate property, regarded as a feme-sole, 
and capable as such of disposing of it at pleasure, except so far as 
she may be restrained by the instrument under which she claims. 
For myself, I am free to avow my adhesion to the doctrine which 
denies to the wife the power of stripping herself of the provision 
made for her by a considerate parent or friend, through her devo- 
tion to her husband. LEither these settlements should be altogether 
abolished, or else the helpless and dependent sex should be pro- 
tected from the kicks “and the kisses of the husband and the avar- 
ice of his greedy, unfeeling creditors.” The contrary creed I hold 
to be repugnant both to sound legal principles and legislative 
policy. 

With this passing remark I will proceed to review very briefly, 
the grounds taken in the writ of error. 

It is contended that Mrs. Pelot had no power, with or without 
the consent of her trustee, to mortgage the trust property, so as to 
hazard and destroy the trust estate. The reply is obvious, she 
had the power to sell and dispose and re-invest, and could this be 
done free from the casualties of trade? Could she not have sold 
on credit as well as for cash, and thus have risked the entire loss 
of the capital, by the failure of the purchaser? And would this 
loss have affected the title of the property either in his hands.er 
those claiming under him ? 

Again; in re-investing the proceeds, might not the whole trust 
fund have been sunk on account of some defect in the title of the 
substituted property? It is evident therefore, that the jeopardy to 
the trust estate, incident to any and every transaction in which 
the cestui que trust might engage, has nothing whatever te-de in 
determining her powers under the deed of her husband. 

Nor is this view weakened at all by looking at the facts before 
us. It is conceded that the land and other property sold by 
Myddleton were worth what they cost. Can the obligation to pay 
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be diminished, from the fact that the negroes sold in open market 
for less than they were supposed to be worth? Will chancery 
decree the property of Myddleton to the family of Pelot, because 
the slaves which he settled upon them have come short of dis- 
charging Myddleton’s Lona fide debt? The fallacy of such a posi- 
tion is too apparent to be gravely pressed upon the conscience of 
a court. 

If there was in this case any fraud or undue and improper influ- 
ence used by Myddleton, it would be quite another thing. None 
such is pretended, and if it were alleged, the complainants would 
haye affirmatively to prove the imposition, and this they have not 
attempted. It is urged, that Mrs. Pelot had no separate estate in 
the trust property which enabled her to bind, charge or alien it by 
her contract. Admit that she had not, and that aside from the 
power of disposition conferred upon her by the deed, she could 
only charge the income during her life — all this may be yielded, 
and still the point in discussion remains untouched. The contro- 
versy is, not what Mrs. Pelot might do by reason of her interest 
in the trust estate, but what were her powers of disposition under 
the deed? She might have had no interest at all under the instru- 
ment, and yet have possessed by delegation from the grantor, the 
unlimited power of alienation. Granting ex gratia, that Mrs. 
Pelot had the power to mortgage the trust estate, for the purpose 
of acquiring by purchase other trust property to stand in the place 
of and be substituted for the property mortgaged, still it is denied 
that she had the power to mortgage at the same time the thing 
purchased. This objection like all the rest depends upon the 
extent of the power given by the deed to Mrs. Pelot. If it is 
wholly unrestricted, and such is our construction of it, then like 
any other party capable of contracting, she had the right to make 
her own bargain; she could have sold the negroes for cash, paid 
over the proceeds and taken a bond for titles to the land when the 
final payment was made, or given a mortgage lien upon the land 
and negroes, as she did, or at any rate intended to do. 

In the former case, had Myddleton conveyed titles instead of 
giving a bond for titles, equity would have protected and enforced 
his lien on the land for the balance of the purchase money. Shall 
he be in a worse condition for having withholden the title? In 
chancery, let it be recollected, that vendors of real estate have rights 
as well as cestuz que trusts. 

As to the fourth and fifth exceptions, we believe that they con- 
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tain sound law. It will be time, however, to consider and decide 
the questions there raised when they are fairly deducible from the 
pleadings. We apprehend that it will not be disputed that Pelot 
himself had the right to insert in the deed of trust, at the time of 
itsexecution, any terms he might see fit, consistent with the laws of 
the fand ; and that in the exercise of this discretion he might have 
imparted such directions as would have periled, necessarily, the 
very existence of the trust estate, without affording the slightest 
pretext for the interference of a court of chancery. He might 
have provided that the slaves should have been employed on some 
unprofitable labour ; that they should have been managed by a most 
improvident trustee ; that they should be hired annually to an irre- 
sponsible person, and that the power of selling them and re-invest- 
ing the proceeds be confided to the most incompetent hands. 
Upon what pretext would equity have interposed and granted re- 
lief? As well might chancery lay hold of the property of the 
drunken father, to save and secure it to his innocent offspring. 

It was doubted in the very earliest cases whether a _feme-covert 
could exercise a power expressly given. 1 Ch. Cas.18; Blithe’s 
Case, 2 Free. 91; Godolphin vs. Godolphin, 1 Ves: 21; Sug. Powers, 
155. The result of the argument submitted on behalf of the plain- 
tiff in error would be virtually to deprive her of this power. 

As to the land being covered with the same trusts as the negroes, 
it will be time enough to assert that claim when it is paid for. 
Until then it belongs to Myddleton, and to no one else. Once paid 
for, it unquestionably becomes immediately encumbered with the 
same trusts as the slaves; and this, too, not only upon general prin- 
ciples, but by the very terms of the deed itself. 

Thus we have felt it our duty, only to examine the terms of 
Pelot’s deed, and to ascertain the nature and extent of the powers 
conferred by it; and from the best consideration we can give the 
subject, we are fully confirmed in the correctness of the very clear 
and forcible opinion pronounced on the trial below. We are con- 
tent to adopt it as our own. ‘The decree must therefore be 
affirmed. 
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No. 58.—Epwarp Carey, assignee of the Bank of Columbus, de- 
fendant in error ads. Cuarues H. Rice, receiver of the assets of 
the Bank of Macon, plaintiff in error. 


{1.] Where the bill of exceptions to the decision of the Court below on a demurrer to 
a bill of review, was duly certified by the presiding Judge thereof, which contained a 
clear statement of the points made and decided by him on the demurrer, as well as 
the grounds of the decision; i¢ was held, that the formal order overruling the de- 
murrer, and the special reasons of the Court below for its judgment, were not indis 
pensably necessary to the hearing of the cause in the Supreme Court. 


Suggestion of diminution of the Record. Supreme Court of 
the State of Georgia. Hawkinsville. June Term, 1847. 


The defendant in error excepted to the record in this case sent 
up from the Court below, as being incomplete and incorrect. 

First. Because it did not contain the opinion of the Judge of the 
Court below, which was delivered in writing, and ordered to be 
entered on the minutes of the Court below, and was so entered. 
Nor did it contain the formal order or decree of the Court below 
with which said opinion concluded, overruling the demurrer to the 
bill of review, and ordering that the decree in the case sought to be 
reviewed, should be reviewed, reversed and sct aside. Which 
formal order or decree was entered upon the minutes of the Court 
below. 

Second. Because it did not contain the formal order drawn up 
by counsel for the defendant in error, and entered on the minutes 
as the judgment of reversal. ; 

Third. Because it represented that the demurrer was overruled 
and the bill of review was retained; whereas the actual decision 
went further, as contained in the formal order and decree afore- 
noticed, and was, that the decree in the case sought to be reviewed 
should be reviewed, reversed and set aside. 

The foregoing objections were verified by the affidavit of the 
defendant, pursuant to the xv Rule of Court. 


The exceptions were argued by Cuarrett & Por, for the de- 
fendant in error, and by McDonatp & Battey, for the plaintiff in 
error. 
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Per Curiam— Warner, J. delivering judgment. 


Nore.—His Honour Judge Lumpxun, being a stockholder of the 
Bank of Columbus, gave no opinion. 


The fifth section of the act organizing this Court declares, [1.] 
“That the Supreme Court shall proceed at the first term (unless 
prevented by providential cause,) to hear and determine each and 
every cause, which may, in manner aforesaid, be sent up from 
the Court below, upon the record and bill of exceptions, on the 
grounds therein specified and on no other grounds,” 

The 18th rule of this Court declares, “ No cause shall be heard 
until a complete record shall be filed, containing in itself without 
reference aliunde, all the papers, exhibits, depositions and other 
proceedings which are necessary to the hearing in this Court.” 

Does the record now before the Court contain so much of the 
proceedings of the Court below as are necessary to the hearing of 
the cause in this Court? We think it does without reference 
aliunde. 'The objection is, that the record does not contain the 
formal order of the Court below, overruling the demurrer, and 
the reasons which the Court gave for its judgment. 

The bill of exceptions duly certified by the presiding Judge of 
the Court below, clearly states what was the decision of that Court 
on the several points made by the demurrer, and the grounds of 
that decision; and the only question for this Court to determine is, 
whether such decision was made in conformity with the rules of 
law and principles of equity governing such cases. The reasons 
which the Court below gave for its decision might be interesting 
and instructive, but we do not think them zndispensably necessary 
to the hearing of the cause in this Court. 

The bill of exceptions duly certified by the presiding Judge, 
affords plenary evidence as to what points were made before him 
in the Court below, and the decision of the court thereon, and the 
assignment of error must be confined to the points made by the 
bill of exceptions, Exceptions to the record overruled. 








| 
| 
} 
| 


408 SUPREME COURT OF GEORGIA. 


Carey vs. Rice. 








No. 59.—Carey assignee of the Bank of Colambus, defendant in 
error ads. Rice, receiver of the assets of the Bank of Macon, 
plaintiff in error. 


{1.] The security on the appeal is a necessary party to a writ of error to the Supreme 
Court. 


[2.] The writ of error may be amended by adding a necessary party at any time during 
the term of the court to which the writ is returnable, by procuring the assent of such 
party, and his waiver of the ten days notice of the signing the bill of exceptions, re- 
quired by the 4th section of the act organizing the Supreme Court. 


[3.] The court will not continue a case until the next succeeding term, for the purpose 
of permitting a party to amend his writ of error; the constitution and the act organiz- 
ing this Court, require all cases to be disposed of at the first term, except for provi- 
dential cause. 


Motion to dismiss the writ of error for non-joinder. In the Su- 
preme Court of the State of Georgia. Hawkinsville, June Term, 
1847. 


The facts are as follows: 

A bill was filed by Rice as the receiver of the assets of the Bank 
of Macon, against the Bank of Columbus and several other parties, 
some of whom resided in the county of Twiggs at the time, in the 
Superior Court of which county the suit was brought. Upon the 
first trial, Rice obtained a decree against the Bank of Columbus, 
from which an appeal was entered by the Bank giving Leroy 
Napier. as security on the appeal. Upon the appeal trial Rice 
obtained a decree against the Bank, and Napier the security, for a 
large amount. 

The Bank having failed, its assets, rights, claims and effects of 
every description, were assigned to Carey for the benefit of its 
creditors; and he filed a bill of review, to review, reverse, and set 
aside the decree. 

In the bill of review Napier, the security on appeal, did not 
join; but it appeared on the face of complamant’s bill, and the ex- 
hibits attached thereto, he was such security. 

The bill of review was demurred to, and upon argument before 
Judge Scarborough the demurrer was overruled, and the counsel 
for the plaintiff in error sued out this writ of error, omitting to 
make Napier a party thereto. 

The non-joinder of Napier therefore, is the ground of the mo- 
tion to dismiss. 
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Cuapre..t & Poe, for the motion. 
McDonatp & Baltey, contra. 


His Honour Judge Lumpkin, being a stockholder of the Bank of 
Columbus, gave no opinion. 


Per Curiam— Warner, J. delivering the opinion. 


This is the fourth time this question has been presented for the 
decision of this Court during the present year, and we have uni- 
formly held, that the security on the appeal was a necessary party to 
the writ of error. In the exercise of abundant caution we have re- 
examined the question, and the result is, that our former adjudica- 
tions have been in our judgment correct, both on principle and 
authority. 

“ All parties against whom judgment is given, ought regularly [1.] 
to join in error.” 6 Com. Dig. Title Pleader, B. 443. Serjeant 
Williams in his notes to the case of Jaques vs. Cesar, 2 Saund. R. 
101, says, “ It seems to be a settled rule, that the writ must be 
brought in the names of a// the parties against whom the judgment 
is given that it may agree with the record, for where there is 
judgment against several, if one alone should be permitted to bring 
a writ of error, every defendant might bring a writ of error and 
delay the plaintiff from his execution for along time; and the writ 
so brought by one or more of the defendants only, may be quashed.” 
Andrews et al. vs. Bosworth, 3 Mass. R. 223; Porter vs. Rummery, 
in error, 10 Mass. R.'74. In Porter vs. Rummery, the court em- 
phatically declare “Every person to be directly affected in his in- 
terests or rights by the judgment of a court of record, is entitled 
to be named or described in the suit, to have notice of it, and an 
opportunity of being heard and defending his rights.” 

In the case of Deneale et al. vs. Stump’s executors, 8 Peters R. 
526, the writ of error was dismissed because it was brought in the 
name of “Mary Deneale and others,” without stating the names of 
the others as sbould have been done. 

Besides, this rule prevents a multiplicity of suits by requiring all 
the parties in interest to be brought before the court, that their 
rights may be settled by the judgment of the court without further 
litigation. It is the policy of the law, and should always be a 
favourite object with the administrators of it, to curtail litigation as 

52 





410 SUPREME COURT OF GEORGIA. 


Carey vs. Rice. 











much as possible ; not only the law, but justice and the interests of 
the people require it. 

It appears from the record in this case, that at April Term, 1845, 
of Twiggs Superior Court, a decree was entered in favour of 
Charles H. Rice, as receiver of the assets of the Bank of Macon, 
against Edward Carey assignee of the Bank of Columbus, and 
Leroy Napier his security on appeal, for the sum of $11,001 05 
principal, and the sum of $10,025 75 interest, besides costs of the 
suit, and that execution issued against them therefor, in pursuance 
of the provisions of the statute in such cases made and provided. 
Subsequently Carey, the original defendant in the decree, filed a 
bill of review alleging error apparent on the face of the decree, 
and praying for a reversal of the same. To this bill of review a 
demurrer was filed, which was overruled by the Court below; to 
which decision of the Court, the defendant in the bill of review 
excepted, which brought the case before this Court. 

A motion is now made to dismiss the writ of error on the ground, 
that Napier the security on the appeal in the original suit, is not 
made a party to the writ of error, founded on the bill of exceptions 
in the Court below. Was Napier, the security on the appeal against 
whom the original decree was rendered, interested in the decision 
of the Court below, upon the demurrer to the bill of review? If 
he was interested in that decision, or if his rights would have been 
affected by it, then, according to the rule which we have estab- 
lished, he was a necessary party to the writ of error; was entitled to 
be heard, and to defend his rights. 

By the original decree he was bound equally with Carey, his 
principal, for the payment of it, and execution had actually been 
issued against them therefor. The bill of review was filed to va- 
cate that decree for error apparent on its face; and when vacated 
and set aside, of course relieved Napier from the payment of it. 
The effect of the judgment of the Court below overruling the de- 
murrer, was to vacate and annul the decree. “If a demurrer be put 
in toa bill to reverse a decree on error apparent, and the demurrer 
is overruled, the decree is reversed, and the errors allowed, and no 
further answer or hearing is necessary.” 2 Smith Ch. Pr. 55, 56. 

By the decision of the Court below upon the demurrer, the 
original decree was reversed ; which released Napier from his lia- 
bility to pay it. Now it is sought by the plaintiff in error in this 
Court, to reverse the decision of the Court below upon the demur- 
rer which released Napier from his liability, for the purpose of re- 
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establishing it. For if the judgment of the Court below, over- 
ruling the demurrer, shall be reversed by this Court, then the legal 
effect thereof will be to render Napier liable for the payment of 
twenty-odd thousand dollars, from which he is now, by the deci- 
sion of the Court below, discharged. 

In our judgment Napier, as the security on the appeal, against 
whom the decree sought to be reversed by the bill of review was 
rendered, is directly interested in the judgment which this Court 
may give upon the assignment of errors to the decision of the 
Court below, and therefore ought to have been made a party to 
the writ of error. 

This case comes fully within the principle of the cases hereto- 
fore adjudicated by this Court, on three similar motions to dismiss 
the writ of error for non-joinder of proper parties, Let the writ 
of error be dismissed. 


Before the judgment of the Court dismissing the writ of error 
in the above case was formally entered on the record, a motion 
was made by counsel for the plaintiff in error, to amend the writ, 
so as to make Napier a party, and for a continuance of the cause 
until the next term of the Court. 

After considering the motion, Warner, Judge, delivered the 
opinion of the Court. 

There is no doubt writs of error may be amended so as to [2.] 
embrace the proper parties. Before the statute, 5 George I, writs 
of error were not amendable; but by that act which was passed 
prior to the year 1776, such writs may be amended. Tidd Pr. 
1093; Clapp vs. Bromagham, 8 Cow. R. 746; 9 Cow. R. 304. To 
authorize the Court, however, to make Napier a party to the writ 
of error, his consent must be produced, and a waiver of the ten 
days notice to which he is entitled of the signing the bill of ex- 
ceptions, acording to the fourth section of the act organizing this 
Court; but the Court has no discretion in granting a continuance 
of the cause until the next term of the Court. 

There is no one feature more indelibly stamped on the face [3.] 
of the constitution and the act of the legislature organizing this 
Court, than that which prohibits all delay in the trial of causes 
which are brought before it. Delay in the decision of causes in the 
Supreme Court, was one of the prominent evils urged against its 
organization; and we have endeavoured faithfully to carry out the 
will of the legislature in this particular, by closing all the avenues 
which might lead to such a result. 
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Nor do we think the view taken by the legislature to secure 
the prompt administration of justice to the citizens, by any means 
unwise or impolitic. Our experience in courts of justice admonishes 
us of the necessity, as well as propriety, of guarding against all de- 
lay in the settlement of individual rights, except for providential 
cause. It prevents the wealthy and strong from overpowering and 
exhausting the poor and the weak, by protracted and expensive 
litigation. It secures a final decision of the cause while all the 
facts are fresh in the recollection of the witnesses, and while the 
witnesses are in life to give the facts in evidence. 

The amended constitution declares, “ And the said Court shall, 
at each session in each district, dispose of and finally determine 
each and every cause on the docket of said Court at the first term 
after such writ of error brought; and in case the plaintiff in error 
in any such case shall not be prepared at such first term of such 
Court, after error brought, to prosecute the same, unless pre- 
cluded by providential cause from such prosecution, it shall be 
stricken from the ,docket, and the judgment below shall stand 
affirmed.” 

The fourth section of the act organizing the Court declares, 
“‘ That the Supreme Court shall hear and determine, at the first term 
of each Court, all such cases in law and equity as may be brought 
from any of the Superior Courts of this State, within the district as 
created by this act, for which said Supreme Court is holden.” 

The fifth section also declares, “‘ That the Supreme Court shall 
proceed at the first term (unless prevented by providential cause) 
to hear and determine each and every"cause which may be sent up 
from the Court below upon the record and bill of exceptions, on 
the grounds therein specified, and on no other grounds.” 

The same act further declares, that the bill of exceptions to the 
decision of the judge of the Superior Court shall be submitted 
to him, to be certified and signed “ within four days after the trial of 
the cause in which the decision or sentence has been had.” The party 
complaining of error is required by the act, “within four days 
after the term at which the exceptions were taken,” to pay all costs, 
and give security to pay the eventual condemnation money, and 
all subsequent costs. 

Notice of the signing the bill of exceptions is also required to be 
given to the adverse party, or his counsel, “ within ten days after 
the same shall have been done, and filed in the clerk’s office imme- 
diately thereafter.” The clerk of the Superior Court is also re- 
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quired to certify and send up to the Supreme Court a complete 
transcript of the entire record of the cause and bill of exceptions, 
“within ten days after he shall have received the original notice, 
with the return of service thereon.” 

Thus it will be seen, that by the constitution creating the court, 
and the act organizing it, all delay in the prompt administration of 
justice was intended to be avoided, except for providential cause; 
and certainly we have no disposition on our part to open a door 
by which this wise and beneficial intention may be frustrated. The 
motion therefore to continue the cause until the next term of the 
court is overruled. 

On the application of the counsel for the plaintiff in errar, to 
give them during the term to amend their writ, the Court said it 
would give them all the time to perfect their record by amendment 
which the constitution and the law would authorize, and if they 
could amend during the term, they might have the indulgence of 
Court to do so. 

After having disposed of all the other business before the Court, 
and the writ of error not having been amended, the order for dis- 
missing the plaintiff’s writ of error was granted by the Court. 

Writ of error dismissed. 





No. 60.—Cuamp1on Butter, Revsen A. Nasu, and James Ham- 
mock, admr. of Witi1am Netson deceased, plaintiffs in error 
vs. Harpy Duruam, defendant in error, 


[1.] A bill filed by the maker and sureties to certain promissory notes, which were 
given to an administrator for purchases at his sale, against one into whose possession 
they were delivered by the payee, who had absconded, to indemnify him and also 
one of the complainants who were joint sureties on the administration bond, for losses 
sustgined by them in that chargcter—to have said notes cancelled upon averments 
that they were paid before they were transferred, and that the defendant had institu- 
ted three successive suits upon them at law, the first of which was dismissed ; the 
second also dismissed after plea and proof of payment; and that the third was still 
pending: and with the further averments that the defendant had been fully indemni- 
fied as surety on the bond from other sources, with a demand that the defendant an- 
swer the allegations; and a special prayer that said notes be delivered up to be can- 
celled, anda prayer for general relief — is a single bill,and not demurrable for multi- 
fariousness. 
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[2-] Multifariousness defined. 

{3.] Where there is a special prayer and a general prayer, the complainant under the 
general prayer may have such other relief only as is consistent with the case made 
in the bill, and with the special prayer. 

[4.] Equity has jurisdiction to direct the cancellation of deeds and other instruments 
which are functus officio by payment or other cause, but will exercise it only in its 
sound discretion in cases where the defendant at law is not adequate, by reason of 
loss of testimony, lapse of time, or something peculiar to the case. 


The plaintiffs in error instituted their suit in equity against the 
defendant in error by bill for discovery, relief and injunction in 
Twiggs Superior Court, returnable to the April Term, 1847. 

The defendant demurred to the bill, which after argument be- 

fore his honour Judge Scarborough was sustained, and the bill 
_ dismissed ; which is assigned for error. 
' The Dill alleges that at a sale by Thomas J. Perryman as 
administrator of James R. Lowrey, deceased, the complainant 
Butler, made purchases, for which he gave fifteen small notes, with 
Nash and also William Nelson the intestate of Hammock, as his 
securities, and that the notes were made payable to Perryman, 
administrator, without any words of negotiability therein. 

The bill further alleges that Perryman absconded and left the 
State, and afterwards by letter to his family directed a trunk con- 
taining papers relating to his transactions as such administrator, to 
be delivered to the defendant Durham and the plaintiff Nash, who 
were his securities upon his administration bond, given by him as 
such administrator. 

The bill further alleges that the notes aforesaid were in said 
trunk, amongst other papers, notes, &c. pertaining to said admin- 
istration, and that there was no regular transfer of them by said 
Perryman; that the said trunk and its contents, to wit, the said 
notes and other papers, were not delivered over to any person 
until the year 1842, long after said notes had become due, and 
after they had been paid off and discharged by Butler. 

The bill further alleges that the trunk and its contents were de- 
livered over by the family of Perryman to Durham, and that Nash 
never received said trunk, or any part of its contents, and that Per- 
ryman never transferred said notes to Durham in any other man- 
ner than by the delivery of said trunk and contents in manner 
aforesaid. - 

The bill further alleges that said trunk and contents were deliv- 
ered over to secure and indemnify Durham and Nash against losses 
that might be incurred in consequence of their suretyship afore- 
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said; that Durham had control and possession of the whole, and 
had collected and realized all that had been collected and realized 
from said indemnity ; and from that and other sources of indemnity 
committed to him by Perryman, said Durham had realized in mo- 
ney and in unquestionable securities, more than sufficient to reim- 
burse him all sums disbursed by him for and on account of said 
administration. 

The bill further alleges that Butler had fully paid off and dis- 
charged said notes to Perryman, long before they came to the hands 
of Durham, and that he had loaned Perryman money for which 
he held his due-bill. 

The bill further alleges that notwithstanding these facts, Durham 
is annoying the complainants with successive suits upon these notes, 
That his first suit upon them was in Twiggs Superior Court, in 
which he suffered a nonsuit. The second was in a Justice’s Court, 
in which the complainants pleaded and proved the payment afore- 
said, whereupon he dismissed the same. That notwithstanding 
said proof, and the knowledge thereby acquired by Durham, he 
commenced the third suit upon said notes, which is the one sought 
to be enjoined by this bill. 

The bill closes with a prayer for discovery of the amount of in- 
demnities realized by Durham, and the amount paid out by him, 
and that the notes may be given up to be cancelled, and for further 
relief, &c.j No discovery is asked to enable the complainants to 
prove their defence of payment, &c. 


C. J. McDonatp for the plaintiffs in error, cited 1 John. Ch. R. 
517. 


Iverson L. Harris, for the defendant in error. 


The case made by the bill of plaintiffs in error is this, Butler 
bought, in March, 1837, at administrator’s sale, certain property, 
and gave small notes, with Nash and Nelson as securities. The 
notes contained no words of negotiability, but were payable to 
Thomas J. Perryman, administrator, by the 25th December, 1839. 
It is alleged that the notes were not transferred in writing to de- 
fendant, but by the mere delivery of a trunk which contained them, 
after they were past due, in the year 1842; that they were paid to 
Perryman before the delivery to Durham. 
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The ostensible purpose of the bill is, to compel the notes as 
having been paid, to be delivered up. 

It is very clear that a discovery is not sought in aid of the com- 
mon law defence, which the bill alleges to have been filed to the 
suit pending against the complainants. 

The bill praying relief, and omitting to make the averment that 
without a resort to the conscience of defendant they cannot sus- 
tain the defence filed, in some material fact, establishes the position, 
that this is not a bill for discovery only, and in aid of a proceeding 
at law. 

It is an original bill, seeking discovery and relief far beyond the 
exigency of the case made by them. 

It seeks to withdraw entirely questions in litigation, from a tri- 
bunal having jurisdiction over them, and asks their examination and 
decision in a new forum. 

First. The bill seeks a discovery, whether the trunk of Thomas 
J. Perryman, containing the notes sued on, and others, was not de- 
livered over to defendant to secure and indemnify him, and Nash 
one of complainants, against liability as securities on the adminis- 
tration bond of said Perryman. 

Whether defendant has not collected and realised all that has 
been collected therefrom; and whether he has not sold lands of 
Perryman, and does not now hold good notes more than sufficient 
to indemnify him for disbursements for Perryman. 

What legal connexion can there be between the issue made by 
plaintiffs of payment to Perryman of the notes sued on, and whether 
they and others were delivered over as indemnities 4 

What between the issue, and whether defendant had received 
from the sale of lands of Perryman good notes more than sufficient 
to indemnify him as Perryman’s security ? 

The discovery sought is Jeyond the case made. Butler and Nel- 
son have no interest in ascertaining what are the facts involved in 
the general transaction between Perryman and Durham. They 
have no right to an account, as they have shown no interest in its 
being made. If made, it could afford no basis for a decree in 
their behalf; it can in no wise, nor in any tribunal, aid their de- 
fence. 

Nor can Nash, who alleges an interest in the indemnities, have 
it in company with Butler and Nelson. He cannot, at his mere 
caprice, subrogate them to all his rights; he cannot confer upon 
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them the right to litigate, through a joint and entire proceeding, a 
matter which is separate and distinct, and exclusively under his 
control. 

He cannot have one decree upon this bill and they another. For 
if it were so, it would follow that a judgment would be divisible so 
as to admit of separate executions. 

Second. If complainants are not entitled to the discovery, they 
cannot be to the relief which such discovery would authorize. 

Third. The bill seeks to change the forum of litigation. The 
comity of courts of concurrent jurisdiction is so exerted as to avoid 
jealousy and prevent collision. 

A court of equity will carefully look into a case before it takes 
jurisdiction. It requires to be satisfied that at law the remedy of 
a party is inadequate, ineffectual and imperfect. It allows itself 
to form no judgment but on the case made in the bill, and beyond 
it it will presum¢ nothing. 

It is the right of a party in some cases to go where he can be re- 
lieved, but he must go in a proper manner, and at a seasonable 
moment. 

Let us see if the facts involved in the case of plaintiff are capable 
of determination in a court of law. 

A court of law can determine, that as the notes are without 
words of negotiability, they cannot pass the legal property by a 
mere delivery. ; 

It can determine that as the notes were past due when they 
came to Durham’s hands, they were open to all defences to which 
they could have been had they remained in Perryman’s posses- 
sion. 

It can determine the questions of payment and set-off under the 
facts alleged in Durham’s hands. 

Indeed by looking to the transcript it will be apparent that all 
these abstracts are imaginary; for Thomas J. Perryman is the legal 
plaintiff on the record below. 

It is difficult to perceive, as the defences at law are complete in 
reference to all the notes, why a bill has been resorted to, unless as 
“fishing” for a discovery to aid Nash in some meditated proceeding. 


By the Court—Niszet, J. delivering the opipion. 
The demurrer to this bill was sustained by the Court below 


upon several grounds. The two relied upon as erroneous before 
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this Court are multifariousness, and generally a want of equity in 
the complainants’ case. ‘Treating of the first named first, I shall 
advert afterwards to the second, with such particularity as will be 
sufficiently explanatory of it. 

[1.] I do not believe that this bill is multifarious, and such is the 
judgment of this Court. It charges that one Thomas J. Perryman 
became administrator upon the estate of one James R. Lowrey, de- 
ceased, and that the defendant, Hardy Durham, and one of the 
complainants Reuben A. Nash, became his sureties; that at the 
sale of the property of that estate one of the complainants, Butler, 
became a purchaser, and made his fifteen several promissory notes, 
payable to Thomas J. Perryman, administrator, for thirty dollars 
each, with said Reuben A. Nash and William Nelson, the intes- 
tate of the complainant Hammock, securities; that Perryman ab- 
sconded, and after leaving the State, by letter addressed to his 
family directed a trunk containing papers relating to his transac- 
tions on said estate, to be delivered to the defendant, Hardy Dur- 
ham, and the complainant Nash, for the purpose of indemnifying 
them as his sureties on the administration bond; that said trunk, 
containing the fifteen notes before mentioned, and also other 
securities, was not delivered to Durham until after these notes fell 
due; that the trunk was delivered alone to Durham, and he alone 
had the control of the papers which it contained; that the fifteen 
promissory notes were paid off before they came into the posses- 
sion of Durham, and that from the collection of other notes and 
securities thus transferred to him, as also from the sale of certain 
lands conveyed to him by Perryman for the like purpose of in- 
demnity, he, Durham, had been fully indemnified for all advances 
or losses made or sustained for and on account of his suretyship. 
The bill further charges, that the fifteen promissory notes were 
put in suit in the Superior Court of the County of Twiggs, by 
Durham ; that this suit was non-suited or discontinued, and suits 
then instituted upon them in a magistrate’s court, upon the trial of 
which suits, the plea of payment being filed was fully proven, and 
that thereupon they were dismissed; that afterwards suit was again 
instituted in the Superior Court of the County of Twiggs upon the 
same notes, which was pending at the time the bill was filed. The 
bill further charges, that Butler, the maker of the notes, had loaned 
a sum of money to Perryman and held his due Dill for it. The 
complainants ask a discovery as to these facts, and particularly re- 
quire of Durham to exhilit a statement of the amount realised by him 
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Srom the securities transferred to him, other than the fifteen promissory 

notes, and from the sale of lands conveyed to him by Perryman for his 
indemnity as surety on the administration bond ; and that. he answer 
whether from these sources, independent of the fifteen promissory notes, 
he had not been fully indemnified. The complainants pray specifically 
that these notes be delivered up to be cancelled, and that the 
pending suit upon them be perpetually enjoined ;- and add ig 
usual prayer for general relief. 

The question first to be considered is, was this bill demurra- [2.| 
ble for multifariousness? A billis multifarious when it contains 
separate and distinct matters alleged by one plaintiff against 
the same defendant, or by the same plaintiff against several de- 
fendants, requiring distinct relief; or by several plaintiffs against 
one defendant, requiring separate relief against him. 1 Daniell 
Eq. Prac, 437, 450; Story Eq. Plead. 2d ed. 225; 3 Mylne & Craig 
R. 85. 

If this bill falls within either of these classes it is the last. It is 
argued that it contains separate and distinct matter because it 
contains averments in relation to the fifteen promissory notes, such 
as, that they have been paid, that they have been proven to have been 
paid, and that three several suits have been instituted upon them at law: 
upon which a decree in favour of all the complainants is prayed, 
of delivery and cancellation of the notes, and perpetual injunction 
of the pending suit. And at the same time averments, that Nash, 
one of the complainants, and Durham the defendant, are co-sureties for 
Perryman upon his administration bond, that the papers delivered by 
Perryman to Durham were intended to indemnify them both for losses 
or advances on account of their suretyship ; that Durham received 
money upon the securities and also from the sale of land, sufficient to 
cover all his losses, irrespective of the fifteen notes, upon which Dur- 
ham is asked to account with Nash touching their co-suretyship ; 
and that a decree be rendered against him that he deliver the 
fifteen notes to Nash. If these statements and prayers were all 
in the bill, it would be multifarious; some of them are in it and 
others are inferences of counsel. Durham is not asked to account 
with Nash, nor is any decree of any kind prayed against him in 
favour of Nash singly. The specific olyect of the bill is the delivery 
and cancellation of the notes and the injunction of the suit. This 
object is sought equally by all the complainants ; it is common to 
them all; they are all bound on the notes and need the same 
relief. They seek no benefit from the bill except to be protected 
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from the vexatious suits of the defendant by cancelling the notes, 
and a perpetual injunction. Discovery but not relief, is sought 
from Durham upon the latter class of allegations. This discovery 
is ancillary to the specific object ; for if it should appear from Dur- 
ham’s answer, that all losses which he had sustained by reason of 
his suretyship for Perryman had been re-imbursed, and it should 
further appear that from any cause, (as for example the transfer of 
the notes to him before maturity without notice of the complain- 
ants’ equity,) the complainants’ defence could not be admitted at 
law; then the right of the complainants in equity to the specific 
relief sought, to wit, the delivery and cancellation of the notes, 
would be strengthened. This discovery and the allegations upon 
which it is based, are not separate and distinct from the main ob- 
ject of the bill, but have avery obvious relation to it. 

I do not perceive upon what principles of chancery practice a 
chancellor could, upon this bill, decree that Durham and Nash 
account as sureties for Perryman. The relief cannot exceed the 
case made by the bill; it must be, not only within, but consistent 
with it. The case made by the bill requires the cancelling of the 
fifteen promissory notes for the benefit of all the complainants ; 
whilst special relief to Nash, according to the argument of the 
learned counsel, requires that these notes be turned over to him. 
The one object is inconsistent with the other. Under the prayer 
for general relief, no separate relief could be decreed to Nash. 
[3.] The rule in equity practice is this—if there be a prayer for 
specific relief and also a prayer for general relief, the complainant 
shall have such other relief under the general prayer as is con- 
sistent with the case made and the special prayer, and no more. 
This bill is single and we think the presiding Judge erred in sus- 
taining the demurrer for multifariousness. 

[4.] Although at one time questioned, there is no doubt but that 
a court of chancery will direct the delivery and cancellation or 
rescission of agreements, securities, deeds or other instruments. 
This is in fact an old- head of equity jurisdiction, and is founded 
upon the administration of a protective or preventive justice. It 
illustrates the benign power of chancery as fully as any title of 
equity jurisprudence. Equity not only relieves against fraud, 
corrects mistakes, rectifies the evil of accidents, protects and en- 
forces trusts, adjusts the otherwise inexplicable complexity of 
accounts, and in a thousand ways remedies the insufficiency of all 
general rules; but based upon great principles of morality, she will 
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prevent or restrain the exercise of an injurious power, which one 
man may by common law hold over his neighbour. It is a juris-| 
diction of repose as well as relief. That of which I now speak, | 
that which is claimed in this bill, is held upon the principle gua_ 
timet ; that is, the complainant is entitled to the preventive process 
of the court, for fear that such agreements, securities, deeds or 
other instruments may be vexatiously or injuriously used against | 
him.| The application to a court of equity for either of the pur- 
poses before indicated for the exercise of its preventive power, is | 
not strictly speaking a matter of absolute right, but of sound dis- 
cretion. The circumstances of each case must determine it to 
grant or withhold relief. And it will be seen in the course of this | 
discussion, that precisely in such a case as is now before us, it will 
exercise jurisdiction with great caution, and even, to use the lan- | 
guage of some of the authorities, with tenderness. This jurisdiction 
is common to courts of law and equity. To be more specific ; 
the complainants ask that certain notes which they allege have 
been paid, shall be delivered up to be cancelled. Payment isa | 
good and practicable defence at law—both courts can afford re- | 
ief. | Equity will not necessarily or capriciously interfere Wi 
exercise of common law jurisdiction; her interference is not a . 
| matter of strict right; she must subject each case to the judg- 
| ment of her wonderful and almost sublime discretion, coming in 
\ like a divinity, to execute justice only where the tribunals of the | 
| law cannot do it completely. Hence the general rule is, that in cases 
where a party has a remedy at law, equity will not interfere; she 
_ will interpose alone when that remedy is not adequate or co 
+" Every wemttent-kiiows how long and severe has been the con- 
test for jurisdiction between the courts of law and equity. At 
one time it was an acrimonious contest for power; the judges and 
chancellors were at war, as well as the courts. All human experi- 
ence attesting the inadequacy of all systems of positive law to do 
universal justice, and the rights of man, and the precepts of Chris- 
tian morality, sanctioning the existence somewhere, of a remedial 
power, it is not strange that the courts of equity have gradually 
enlarged the limits of their jurisdiction. The exercise of chancery 
powers, in all cases of first impression, is unquestionably judicial 
legislation. When precedents are established, they assume the 
force of law, and thus our magnificent system of equity jurispru- 
dence has grown into order, beauty and strength. Because of this 
power of judicial legislation to the extent stated, discretionary 
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chancery powers should he exercised with extreme caution, for- 
bearance, and even ¢enderness. Parties should be left to the awards 
of law, unless that law is inadequate to relieve. Exercising a 
sound and-reasonable discretion, we trust, “secundum arbitrium 
boni judicis,” we do not regard the case made in this bill such an 
one as will justify its retention. This is not one of the cases where 
equity will divest the jurisdiction of the common law courts; not 
that we deny to it jurisdiction, but because the equity of the com- 
plainants is too weak and their remedy at law is adequate. I shall 
be compelled to revert to more than one proposition herein already 
stated. For the present, in behalf of the general power of chancery 
to cancel or rescind agreements, deeds and other securities, as well 
as in proof that its exercise is not matter of absolute right, but of 
sound discretion, I refer to the following authorities: Story Eq. 
Jur. secs. 692, 693, 694, 695, 696; 1 Fonbl. Eq. b. 1, ch. 3, sec. 9, 
notet; 3 Woodes. Lec. 58, pp. 464, 465, 466; Mortlock vs. Buller, 
10 Ves. 294; 2 Pr. Wms. 425; 10 Mod. 1; 1 Bro. P. C. 268; 
Goring vs. Nash, 3 Atk. 188; Buckle vs. Mitchell, 18 Ves. 111; 
Revell vs. Hussey, 2 B. § B. 288; City of London vs. Nash, 1 Ves. 
13; 1 Ves. 279; 1 Ves. & Bea. 527: 1 Mad. Ch. Pr. 287; 6 John. 
C. R. 111; 6 Id. 222; 3 Bro. 18; 2 Ves. Jr. 483; 7 Ves.3; 
2 Anst. 454; 2 Vern. 206; 2 Pr. Wms. 170; 3 Id. 391; 1 John. 
Ch. R. 517. 

It is very important, in order to a correct determination of this 
question, that we carefully separate and distinguish the different 
cases in which equity will direct the cancellation or rescission of 
agreements and deeds or other instruments; and that we isolate 
this case so as to leave it dependent alone upon its own principles. 
It will be found that the different cases enumerated are determin- 
able upon essentially different principles, and particularly that this 
case is peculiar. I do not propose to discuss the principles upon 
which the courts have gone in deciding in favour of the jurisdiction 
in any of the cases, except those which are analogous to the one 
now for decision. Justice Story enumerates the cases where 
equity will cancel vordable securities, as follows: 

First. Where there is actual fraud in the party defendant, in 
which the plaintiff has not participated. 

Second. Where there is a constructive fraud against public policy, 
and the party plaintiff has not participated therein. 

Third. Where there is a fraud against public policy, and the 
party plaintiff has participated therein. 
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And fourth. Where there is a constructive fraud by both parties, 
but they are not “in pari delicto.” 

The two first classes of cases need no illustration, says the learned 
commentator, “ since it is manifestly a result of natural justice that 
a party ought not to be permitted to avail himself of any agree- 
ment, deed or other instrument, procured by his own actual or con- 
structive fraud, or by his own violation of legal duty or public 
policy, to the prejudice of an innocent party.” The third class is 
illustrated by the common case of a gaming security, which will 
be ordered to be delivered up notwithstanding both parties have 
participated in the violation of the law; “ because public policy 
will be best subserved by such a course.” The fourth class is illus- 
trated by cases where both parties are implicated in a guilty trans- 
action, but the complaining party has acted under circumstances of 
oppression, imposition, hardship, undue influence, or great in- 
equality of age or condition, and therefore less guilty than his asso- 
ciate. Story Eq. Jur. sec. 694, 695, 298, 300, 301; 3 Mylne & 
Craig, 18, 24. 

The case made by this bill does not fall under either of these 
classes. The bill does not charge actual fraud by the defendant 
Durham, either in the execution or transfer of the notes, or a con- 
structive fraud against public policy; nor does it admit a partici- 
pation by complainants with the defendant in a fraud against 
public policy, nor a constructive fraud by both parties with 
lessened guilt in the transaction on the part of the complainants— 
so that we may safely dismiss from our consideration all these 
classes of cases. To avoid misconstruction, I deem it best to say 
that the power to cancel is not confined to voidable instruments, 
deeds or securities; there are cases where equity will direct a 
security to be cancelled, although void. Story Eq. Juris. sec.701; 
1 Russell R.559; 1 John. Ch. R. 517. There is also another class 
of cases to which this case cannot be referred, to wit, where equity 
will direct the cancellation of deeds or other instruments, at the 
instance of a party having a just title to them, or an interest de- 
rived from them. The case at this bar, I apprehend, if it were 
sustainable at all, would be sustained under the rule which Story 
lays down in the following words: “Cases may occur when a 
deed or other instrument originally valid, has by subsequent events, 
such as by a satisfaction or payment, or other extinguishment of 
it, legal or equitable, become “functus officio;” and yet its exist- ° 
ence may be cither a cloud on the title of the other. party, or 
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subject him to the danger of some future litigation, when the facts 
are no longer capable of complete proof or have become involved in the 
obscurities of time. Under such circumstances, although the deed 
or other instrument has become a nullity, yet courts of equity will 
interpose upon the like principles to prevent injustice; and will 
decree a delivery and cancellation of the instrument.” Story Eq. 
Juris. sec. 705. We believe that it cannot be sustained under this 
head of equity jurisdiction ; not for want of jurisdiction in cases of 
this character, but because ‘the facts charged do not create for the 
complainants such an equity as will authorize its erercise. Let us 
look again for one moment at the facts upon which they rest their 
claim for a decree for the cancellation of the fifteen promissory 
notes. They are these, to wit: the notes have been paid, and there- 
fore although once valid they are functi officio. The holder re- 
ceived them to indemnify himself and his co-surety, for losses sustained by 
them in that character ; he has been fully indemnified from other sources, 
and therefore is the inference in equity, he has no right to retain them. 
The holder has dismissed two suits upon these notes—one after 
proof of payment by the defendants ; and a third suit is now (at the 
time of filing the bill) pending against the complainants ; therefore 
is the inference, the complainants fear, that he will again dismiss 
his suit, subject them to yet greater trouble and costs, and greatly 
vex and harass them. On these accounts they pray that these notes 
be delivered up to be cancelled, and that the suit pending at law be 
perpetually enjoined. “ Audi alteram partem.” These notes were 
transferred after maturity, and therefore the defence at law, pay- 
ment, must be let in; there can be in this case no reason for equita- 
ble interference drawn from the negotiable character of the notes ; 
for if they had not been transferred after maturity, being payable 
to Perryman, administrator, without the additional words, or bearer, 
and being negotiated by delivery only, Durham did not acquire 
the legal title to them. Suit therefore must needs be instituted in 
the name of Perryman, against whom the defence of payment 
would always be good; the defence, according to the bill, was, 
and is at the time of filing it, a good defence at law; it is also an 
adequate, that is, a complete defence. It is true, as argued by the 
able counsel for the plaintiff in error, that a court of law cannot 
order the cancellation of these notes, yet a verdict for the defen- 
dants at law would be as perfect a defence as a decree of cancella- 
tion in equity. There is no averment that the complainants can- 
not prove the payment, but the contrary is admitted. There is no 
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allegation of threats on the part of the defendant, Durham, to dis- 
miss the pending suit and yet further to vex and harass the com- 
plainants, on the contrary, the inference may be drawn from the 
institution of the suit that he intends to try it, and that complain- 
ants will be favoured with the opportunity of setting up and 
sustaining their defence. It does not appear why the first suit 
was dismissed —it may have been dismissed from necessity, per- 
haps from some technical exception to the pleadings or proof. 
The complainants should have averred that it was voluntarily dis- 
missed in order to avoid a verdict for the defendants; that the sec- 
ond was dismissed for the same reason. I admit, however, that 
without such averment, the inference is irresistible that the second 
suit was dismissed to avoid a suit for the defendants. The equity 
of complainants consists in the determination of the defendant to 
vex, harass and run them to costs by repeated suits at law, upon 
notes that he knows has been paid ; and this determination is left 
to be inferred from his acts, to wit, the institution and dismission 
of two suits, and the pendency of a third. Is the inference so 
strong as to demonstrate the fact? Is it so strong as to justify a 
court of chancery, in the face of a defence at law which is ade- 
quate and available, to divest the common law jurisdiction in a case 
where it is in the very act of exercising it? Ithink not. Inorder 
that equity may interfere, there must be some difficulty about the 
defence at law. Thus, Story says, that equity will interfere and 
cancel securities functi officio, when “ the facts are no longer capa- 
ble of proof, or have become involved in the obscurities of time.” 
Story Eq. Juris. sec. 705. 

Now, if in this case the bill had charged that the fact of pay- 
ment was no longer capable of proof, or that from lapse of time it 
was involved in obscurity, I could not, no chancellor ought to, hesi- 
tate to overrule the demurrer. The case relied upon with the 
greatest confidence by the plaintiffs in error, is Hamilton vs. Cum- 
ming, reported in 1 John. Ch. R.517. In this case, Kent, designated 
by a late very distinguished English writer and jurist as “the great 
chancellor,” reviews all the cases upon this head of equity jurisdic- 
tion. This was a bill filed for the delivery and cancellation of a 
bond. It stated that the defendant, pretending to be lawfully pos- 
sessed of a bond made by James Hamilton, the father of the plain- 
tiff, dated 27th Sept. 1794, conditioned for the payment of sixty 
pounds, had brought an action at law thereon, against the plaintiff 
as administrator of his father’s estate, and the cause was at issue. 
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That the defendant pretended to have another bond executed by 
the plaintiff’s father for eight hundred pounds, which he refused to 
show. ‘The plaintiff charged, that both the bonds were voluntary 
and without consideration, or were given to indemnify the defend- 
ant for being bail in certain suits brought against him, and were to 
be given up if the defendant was not damnified. That the suits 
were all settled and the defendant was not damnified. The defend- 
ant in his answer admitted that on 22d Sept. 1788, the plaintiff’s 
father executed a bond to him, conditioned to pay nine hundred 
and ninety-six pounds; that it was given on a special trust, of a 
secret and delicate nature, and was to be put in force on certain 
contingencies, which had not, but which possibly might happen; 
that he paid no consideration for it, and had no personal interest 
in it; had never threatened to put it in suit, &c. The chancellor 
decreed that the bond be delivered and cancelled. In his opinion, 
he says, “ We can consistently with the whole current of authori- 
ties, direct itto be cancelled. It is the more proper to do so, de- 
cause it is at least doubtful whether the pretended secret trust under 
which it was taken, and the failure of that trust, would be received as 
a defence at law. My impression is, that it could not.” The decree 
was therefore rendered, with the impression of the chancellor that 
the plaintiff in the bill could not defend himself at law against the 
bond. With a like impression as to the defence in the case before 
this Court, I should not hesitate to decree the cancelling of the 
notes. Again, Chancellor Kent in this opinion says, “ But while 
I assert the authority of the court to sustain such bills, I am not 
to be understood as encouraging applications where the fitness of 
the exercise of the power of the court is not pretty strongly dis- 
played. Perhaps the cases may be all reconciled on the general 
principle, that the exercise of this power is to be regulated by 
sound discretion, as the circumstances of the individual cases may 
dictate ; and that the resort to equity to be sustained must be 
expedient either because the instrument is liable to abuse from its 
negotiable nature, or because the defence not arising on its face, may be 
difficult or uncertain at law, or from some other special circumstances 
peculiar to the case, and rendering a resort here highly proper, and clear 
of all suspicion of any design to promote expense and litigation.” 
According to this authority, it is manifest that chancery will not 
interfere, unless the defence at law is difficult or uncertain, or unless 
there are special circumstances peculiar to the case. In the case 
before us there is no difficulty or uncertainty about the defence at 
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law, no circumstances peculiar to it, no want of testimony, no obscur- 
ation by reason of lapse of time. Whereas inthe New York case, 
the defence was not only dificult, but in Chancellor Kent’s opin- 
ion, impossible ; it was peculiar, a delicate and secret trust which 
the defendant would not reveal was the consideration of the bond; 
mystery and darkness hung over it likea pall. Besides twenty-seven 
years had elapsed since its execution; within that time witnesses 
may be presumed to have died, or removed, so as to make the 
defence uncertain. The cases are not the same in their facts; they 
are in vital particulars essentially different. We cannot sustain 
this bill therefore upon the authority of Hamilton vs. Cumming. 

I have stated that bills like the present, if sustained at all, and 
in proper cases they will be retained, are founded on principles 
quia timet. I make this statement upon the authority of Mr. Story. 
Story Eq. Jur. sec. 694. Whilst equity abhors a multiplicity of 
suits, and will restrain vexatious and costly litigation, yet she is 
careful not to permit a party, who may be fully redressed or pro- 
tected at law, to drag his antagonist into her halls, there to burden 
him with the costs of her cumbersome and tedious procedure. Be- 
sides, she has respect to the jurisdictional rights of her sister tri- 
bunal, and will not, without strong cause, trench upon them. 
Whilst this bill is strongly analogous to a bill quia timed, it is in 
some respects like a bill of peace. The ground of jurisdiction in 
cases of bills of peace is the suppression of useless litigation, and 
to prevent a multiplicity of suits. It is founded on the maxim 
“interest reipublice ut sit finis litium.” That class of cases to 
which bills of peace are applied most analogous to this is, where 
the plaintiff has, after repeated and satisfactory trials, established 
his right at law, and yet is in danger of further litigation and ob- 
struction to his right from new attempts to controvert it. As in 
case of trial of title in ejectment, and repeated verdicts in favour 
of the complainant. Lord Cowper refused an injunction after five 
successive verdicts in favour of the plaintiff at law, saying ¢hat it 
was a suit between A and B, and one man was able to contend 
with another. The House of Lords overruled him, and granted 
the injunction. Courts of equity however, will never interfere in such 
cases until there is a trial at law, nor until the right has been satisfac- 
torily established at law. This is well settled, and it is to this prin- 
ciple I desire to advert as applicable to the case under considera- 
tion. A verdict for the defendant in ejectmentis no bar. He may 
have a perfect title, and yet his protection at law can never be com- 
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plete. How strong then is the reason, why in such a case equity 
should interpose. And yet it will not interfere until after repeated 
trials at law ; some authorities say five, and all in favour of the com- 
plainant in equity. It will in ~o case interfere until the complain- 
ant’s right has been established at law. Now in this case a trial 
and verdict for the complainants at law will be a bar; their 
remedy at law is capable of being complete. How much more, 
therefore, should equity refrain to exercise its jurisdiction in this 
case than in cases of ejectment. The reasoning drawn from the 
analogous case of bills of peace to quiet ejectments, is strongly 
against this bill. Mitford Pl. Eq. by Jeremy, 143, 144; Story Eq. 
Jur. sec. 859; 1 Bro. P. C. 266; Bunb. 158; Eden on Injunctions, 
414, 415, 416 ; 2 Sch. § Lef. 208, 209; 1 Pr. Wms. 671, 672; 2 Atk. 
483; 2 John. C. R. 281, 282; 8 Cranch R. 462, 468; 1 Cor R. 102. 

It is the judgment of this Court that the decision on the demur- 
rer to this bill of the Court below be affirmed, on the grounds taken 
in this opinion. 





No. 61.—Racuet Broacu and Rosert M. Broacnu, executrix and 
executor of George Broach, decéased, plaintiffs in error vs. 
Georce WatkeER, executor of John Martin, deceased, defend- 
ant in error. 


[1.] It is a good plea for a defendant who is sued as executor, that since the last con- 
tinuance of the cause, his letters testamentary have been revoked and administration 
committed by the Ordinary to another, to whom he has delivered over all the goods in 
his hiands. 


This was an action of assumpsit, brought by the plaintiffs in error 
against the defendant in error, in Pulaski Superior Court. A trial 
was had, and a recovery by the plaintiffs; from which the defendant 
appealed. While the cause was pending on the appeal, the Court 
of Ordinary of the County of Bibb, (being the proper coutt,) an- 
nulled the probate of the will of said Martin, and declared him to have 
died intestate, in consequence of the birth of a posthumous child, and 
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thereupon granted administration of his estate to Thomas D. 
Walker, to whom the defendant in error immediately turned over 
all the assets in his hands. The cause of action, as alleged in the 
plaintiffs’ declaration, was for money had and received by said 
Martin, to and for the use of said Broach, and for other causes of 
action arising in the lifetime of the said respective testators, out of 
dealings and transactions between them ; all of which was set forth 
in the bill of particulars attached to the plaintiffs’ declaration, and 
which it is unnecessary now to set out. The defendant pleaded 
non-assumpsit, payment, statute limitations &c. 

At the April Term, 1847, of the Court below, Judge Scarborough 
presiding, the defendant Walker pleaded puis darrein continuance 
the foregoing facts respecting the annulment of the will of Martin 
by the Court of Ordinary; the declaration and judgment of that 
court that he died intestate; and the appointment of an adminis- 
trator as aforesaid ; and alleging that he, the defendant, had settled 
with his successor, the administrator so appointed, and turned over 
to him all the assets in his hands. 

The counsel for the plaintiffs demurred to the plea as insufficient 
in law to discharge the defendant. 

The Court below overruled the demurrer, and held that the said 
plea was a good defence, and the plaintiffs were not permitted to 
proceed further in their said suit against the said defendant. To 
which decision of the Court below they excepted, and have as- 
signed the same for error. 


Buaxe, Bartey, and Powers & Wurrtte, for plaintiffs. 
Harris, for the defendant. 


S. R. Blake for the plaintiffs, contended — 

First. That the will of Martin was a valid and subsisting will 
up to the time of the repeal of the probate, and all the acts of 
Walker as executor thereto, are binding upon the estate and the 
parties interested therein. Toller on Ex. 76; 15 Sergt. & Rawle, 
39, 42; 1 Williams on Ex. 402, 403; Bro. Abr. Administrator, 
Pi. 33. 

It is true, that the executor derives his authority from the will, 
and that in this case, the will has been set aside and an intestacy 
declared in conformity with the statute; but this intestacy may not 
be predicated of the whole estate, since a portion of that estate 
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must be recognised as administered; the probate of the will is 
conclusive evidence of the existence of the will until annulled; all 
acts then of the executor as such, during the continuance of the 
probate, will be protected and enforced as in a due course of ad- 
ministration. Gilh, Eq. Cas. 207,208; 3 Term R. 130, 131, 132. 

Second. The will of Martin being good, and the acts of the 
executor valid and binding, as in due course of administration, the 
incoming representative can only administer upon such portion as 
is not administered, and is in effect and character an administrator 
de bonis non, and as such had no right of action against the re- 
moved executor, for or concerning any portion of the estate not 
remaining in specie, for any thing administered upon. Thomas vs. 
Hardwick, 1 Kelly R. 78. 

Being such administrator, whatever may have been the cause of 
removal of the executor, the principle which controled in the 
decision of Thomas vs. Hardwick must control in the present case. 

Third. The acts of the removed executor having validity and a 
binding force upon the estate and parties in interest, there must 
be a continuing liability against such executor; otherwise gross 
and manifest injustice may at any time be effected against creditors. 
The executor may contest and litigate all the claims against the 
estate for four years, or such period as is prescribed by the statute 
against such claim, and at the end of such period by collusion and 
for the very purpose of delaying and defeating creditors, may have 
himself dismissed. During the whole of that period, there has been 
a valid and recognised representation, and if now the action is to 
abate, if the executor is to be relieved of his liability, then the 
creditor in the midst of a vigorous and diligent pursuit of his rights, 
is arrested and subjected to the hazard of a bar by the statute of 
limitations. 

And again, the same gross injustice might be practised against 
the distributees themselves. The executor may have converted 
the effects of the estate into money, which he retains in his pos- 
session after removal. This Court held in the case of Thomas vs. 
Hardwick, that previously to the Statute of 1842, the administra- 
tor de bonis non had no right of action against the removed executor 
for the assets so changed or administered ; the distributees have no 
recourse against the administrator de bonis non for them, and if they 
have not recourse against the removed executor upon a continu- 
ing liability, they must endure the grossest wrong without a 


remedy. 




















HAWKINSVILLE, JUNE TERM, 1847. 431 


Rachel Broach and Robert M. Broach vs. Walker. 








Fourth. A liability attaching before removal may not be relieved 
by the removal. 2 Bailey R. 481. 

Here the liability was fixed by the judgment against him as 
executor, and he had not authority to alien or transfer the property 
in his hands after judgment; that judgment by our statute bind- 
ing the property from its date, so far as to prevent an alienation or 
transfer, a judgment on the appeal against the removed executor 
would operate by relation back to the date of the first judgment, 
and bind such property wherever found; whether retained by the 
removed executor or turned over by him to the newly appointed 
representative. 

Fifth. It was the right and the duty of the executor in account- 
ing with the administrator to have retained assets sufficient to 
satisfy this judgment rendered against him. ° 

If this judgment had any lien upon the property, a transfer of 
any kind of that property might seriously injure and disturb such 
lien. 

This plea therefore would be good before action brought or 
judgment obtained, but not afterwards; the executor might and 
ought to have retained. Curtis vs. Vernon; 3 Term R. 587. 


Iverson L. Harris, for the defendant. 


The plea puis darrein continuance of defendant alleges these dis- 
tinct facts — 

First. That sence the last continuance of this cause, the Court of 
Ordinary of Bibb County, having exclusive jurisdiction of the ques- 
tions upon which its judgment was made, had annulled the probate of 
the will of John Martin, and declared him to have died intestate, in 
consequence of the hirth of a posthumous child. 

Second. The revocation thereby of the letters testamentary of 
defendant. 

Third. The grant of administration on Martin’s estate to Thomas 
D. Walker. 

Fourth. And that all the property which came to the hands of 
defendant, and which was unadministered, had been delivered over to 
the administrator. 

To this plea plaintiffs demurred. 

The facts alleged in the plea are, by the rules of pleading, held 
as admitted by the demurrer, and cannot be in this argument the 
subject of contest or question. 
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It is deemed unnecessary to remark upon the third ground of 
error assigned by plaintiffs, further than to say that the demurrer 
of plaintiff is a distinct admission of this plea having been filed 
since the last continuance of the cause. 

This brings us to the main question to be decided. Does the 
suit of plaintiffs against defendaut abate by reason of the facts 
stated in the plea 4 

That it must abate, ex necessitate rei, appears to be the conclusion 
of both law and common sense. 

There can be no pretence that defendant is an executor de son 
tort. Plaintiffs are estopped to allege or argue that he is, for 
having admitted by their demurrer that his letters testamentary 
were re-called, they have conceded that he had an original law- 
ful authority to administer the goods of Martin. 

He who has a lawful authority is no intruder. 

Wentworth, at page 320, defines an executor de son tort to be 
“a person who takes upon him the office of an executor by in- 
trusion, not being so constituted by the testator or deceased.” 

Defendant cannot therefore be charged as executor de son tort. 

Nor can he for a devastavit ; for the plea alleges, and the demur- 
rer admits, that he has administered all the property, &c. of Martin, 
which came to his hands, except that portion delivered to the ad- 
ministrator. 

The ground upon which it is sought to hold this defendant 
amenable, is thus narrowed down to the fact that he bad assets in 
his hands when his powers as an executor were struck dead, by the 
will, motion and authority of law. 

It is difficult to believe that the learned adversary counsel will 
gravely argue that defendant, stripped of all legal authority as 
executor, should retain property in his hands in which he has no 
legal interest, and the custody and disposition of which belongs to 
another. 

Could the defendant rightfully retain, when he has no lawful 
authority to protect his possession ? 

If he had retained assets without lawful authority and sold or 
converted them into money, with a view to pay the creditor who 
has begun suit, by this conversion he would have made himself an 
executor de son tort. 

This would be a perilous dilemma. 

That the defendant could not retain after his powers had been 
annulled, is to be inferred from the clear principle that the pos- 
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session of an executor or administrator relates by operation of 
law back to the death of decedent. The law recognises no inter- 
regnum. The grant of administration to Thomas D. Walker, was 
therefore an admission.of the right of Thomas D. Walker to the 
possession of all the assets in the hands of the defendant. 

Such right to possession, could if it had been withheld been en- 
forced by possessory warrant under our Act of 1821— unquestiona- 
bly the title, by an action of trover. 

And what legal defence could the defendant in either case have 
made ? 

If these positions be true, how could the defendant have paid 
plaintiffs’ claim, when he had no authority to retain assets for such 
a purpose. 

The law uses no such contradictory language, as that you shall 
retain and you shall not retain; you shall illegally retain, that you 
may pay, when you have neither the right to retain or pay. 

Such contradiction and absurdities can be produced only by the 
disregard of clear principles. 

Eurystheus nevgr imposed so great a task as would be the main- 
tenance of such conflicting and irreconcilable propositions. 

All the cases cited and relied on by plaintiffs’ counsel are cases 
in reference to executors de son tort; and consequently inanalogous. 

They, especially the earlier cases, establish the rule, that suits 
against executors de son tort shall not abate by matter ex post facto; 
as by grant of administration to him who begun in wrong, or by 
grant to another and turning over the assets to /egal administrator. 
Stubbs vs. Rightwise, Croke Eliz. 102. 

The intruder was punished for his ¢ort. It gave a cause of action, 
and his subsequent conduct was not allowed to take it away. Cur- 
tis vs. Vernon, 3 T. R.587 ; 2 H. Black. R. 18; Vaughan vs. Brown, 
2 Strange R. 

This extreme rigor has been greatly abated as will appear by 
the cases just cited, as also by Rattoon vs. Overacker, 8 John. 126, 
and especially the case in 1 Salkeld R. 313. See case of Picard vs. 
Brown, 6 T. R. 551. 

It is conceded upon the authority of the cases of Vernon & Curtis, 
Bradbury vs. Reynal, Croke Eliz. 565, and of Padget vs. Priest, 2 
T. R. 97, that no defendant can have a plea of puis darrein con- 
tinuance by his own act. It must be the act either of the law or of 
the plaintiff that can entitle him to it. 

There the defendant was passive. ‘The law in auuulling the will 

55 
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removed the officer— unlike the removals under the Act of 1821— 
here the office and officer simultaneously expired; under it the 
office remains unchanged, untouched; the officer only is displaced. 
In this latter case the officer’s misconduct is the cause of his 
amotion, it is therefore his act. 

The case of Thomas vs. Hardwick, 1 Kelly R. 78, is relied on 
by plaintiffs’ counsel as entirely analogous to this, and decisive of 
it. Its facts and principles are both dissimilar. Hardwick, on the 
appeal, pleaded puis darrein continuance that his letters testamentary 
had been revoked, and he removed from his executorship, and 
asked that the suit abate. 

There was no allegation in that plea of having delivered over 
the assets in his hands, and admitted so to be by the plea on the 
record of plene administravit prater to his successor the administra- 
tor de bonis non. 

Hardwick was removed for mismanagement from office. The 
Act of 1821 expressly prohibits the abatement of a suit in the 
case of a revocation of the letters testamentary of an executor who 
has mismanaged the estate in his care. This act furnishes the ex- 
ception to the general rule of the common law in reference to the 
abatement of suits. In all other cases the common law principle 
remains, and this is admitted by the opinion of the Court. The 
palpable differences in the cases consist in — 

First. The removal of the one by the act of the law, of the other 
by his own act. 

Second. In the facts averred in the respective pleas of puis dar- 
rein continuance. : 

Third. One had assets in hand, and sought, with the brand of 
censure on his brow, shelter under that condemnation from a lia- 
bility not only incurred, but distinctly admitted by his plea. The 
other, without assets in hand, and without any fault or agency on 
his part in causing the recall of his letters, simply asked protection 
from annoyance by continued suit, as there was no fund to be 
reached by the judgment if given against him. 


By the Court— Lumpkin, J. delivering the opinion. 


George Walker, it seems, qualified as executor upon the last 
will of John Martin, deceased ; and in that character he was sued 
by the representatives of George Broach, deceased, for a debt due 
by the testator of the one party to the testator of the other. Under 
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the act of 1834, Prince, 254, making marriage or the subsequent 
birth of a child for which no provision is made, sufficient cause to 
set aside a will, George Walker’s letters were revoked, and an in- 
testacy declared upon the estate of Johu Martin pending the suit, 
at the instance of Broach’s estate. 

George Walker immediately turned over to his successor, all the 
assets in his hands not already administered, and pleaded this set- 
tlement in bar of his liability. 

It was held to be a good defence by Judge Scarborough; [1.] 
and we are called upon in this writ of error to reverse this judg- 
ment. No direct authority upon the question has been produced. 
The conviction of our mind is, upon the law as well as the reason 
of the case, that the judgment below should be affirmed. 

I find, upon research since the argument, that this doctrine has 
undergone a thorough examination by the Court of Appeals of 
Virginia. 

In Hunt vs. Wilkinson, 2 Call R. 41, administration was granted 
upon the estate of Charles Hunt, deceased. Wilkinson brought 
debt against the administratrix, and at June Rules obtained an 
office judgment. Atthe succeeding quarterly court, on the.mo- 
tion of the defendant, the office judgment was set aside, and Mrs. 
Hunt was permitted to plead “that since the institution of this 
suit, and during the pendency thereof, to wit, on the 20th day of 
July, 1795, the will of Charles Hunt, deceased, duly authenticated 
and proven, was committed to record by the proper court, and ad- 
ministration with the will annexed, was granted to her in due form 
of law; whereby she became bound to surrender her letters of ad- 
ministration previously granted before the appearance of the said 
will; in which case she ought to be sued as administratrix with 
the will annexed of Charles Hunt, deceased, and not as administra- 
tratrix, as in the plaintiff’s writ is alleged. Wherefore she prays 
judgment of the said declaration, that the same be quashed.” 

The plaintiff objected, that the plea ought not to be received, but 
was overruled by the court, and thereupon he filed a bill of ex- 
ceptions. The District Court were of the opinion that the judg- 
ment of the County Court was erroneous, “ because that court per- 
mitted the defendant to set aside the office judgment, by filing a 
plea puis darrein continuance in abatement of the writ, which was 
inadmissible.” 

From this decision an appeal was taken. For the judgment of 
the District Court it was insisted, as a well established rule, that a 
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suit shall not abate by subsequent matter without plaintiff’s fault ; 
as if a feme-sole marries, the defendant is knighted, or an executor 
de son tort becomes administrator during the progress of the suit. 
The second administration did not, therefore, abate the writ in the 
present case, when there was no fault on the part of the plaintiff, 
whose suit was rightly begun. 

The judgment however of the District Court, was reversed and 
that of the County Court affirmed, and that after two solemn argu- 
ments. Fleming, Judge, says “there are two questions in this 
ease. First. Whether such a plea as this will abate a suit at all? 
and ifso, second, whether it could be pleaded after an office judg- 
ment? With regard to the first question, it seems to me to stand 
precisely on the same ground as if the administration with the 
will annexed had been granted to some other person, and in that 
ease [ think it clear, that it would have abated the suit, because in 
her first character of general administratrix, she was bound to 
make distribution according to the statute; but when the will was 
annexed to the second administration, it was necessary to conform 
to that, as far as the nature of things would admit. I think 
therefore that there was such a change produced by the second 
administration, as ought to have abated a suit brought against the 
defendant under her first character. The one administration was 
a complete supersedeas to the other. And this matter could only 
be pleaded in the form of a plea puis darrein continuance. For as 
it did not exist at the time of the office judgment, it could not then 
be pleaded; and unless it could be pleaded in this form, of course 
it could not be taken advantage of any how. Upon the whole, I 
think that the judgment of the County Court was right.” 

Carrington, Judge. “In this case, at the time of the office judg- 
ment Mrs. Hunt was defendant in her character of general admin- 
istratrix; but before the end of the next term, that character had 
ceased, and all her powers in that capacity were done away and 
destroyed in the production and proof of the will, so that she was 
no longer general administratrix, but was then acting in a charae- 
ter correspondent to that of executrix, charged with the execution 
of the will instead of the statutory administration; and the will 
might have contained very different provisions from those directed 
by law in case of an intestacy. Besides, upon all judgments an 
execution necessarily follows, or the judgment would be of no use 
to the plaintiff. Now, in the present case, if a judgment were 
rendered how would the execution issue? Not against the estate 
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in the hands of the gencral administratrix to be administered, be- 
cause there would be no such character in existence conversant in 
the administration. In such a case, the officer would not and could 
not have obeyed the precept. Neither could it have issued against 
the estate in her hands to be administered as administratrix with 
the will annexed, because the execution must have pursued the 
writ, and the clerk neither could or would have varied it from the 
terms of the record. The judgment therefore would have been 
wholly useless. Under every point of view then, I think the pro- 
ceedings of the York Court are correct.” 

Lyons, Judge, upon the re-hearing. “ By considering the char- 
acter of the defendant as changed, no inconvenience will result, 
whereas a contrary doctrine might involve the securities and create 
mischief. But if her character be entirely changed, and the estate, 
by operation of law, transferred to her in her new character, it 
seems to me that it must necessarily abate the suit; as a change of 
character without any fault in the defendant, constantly has that effect. 
Thus all suits cease, when administration during minority, ceases; 
and so do the actions against such administrator, according to the 
rule in Pigot’s Case, 5 Coke R. 29; Brownhead vs. Spencer, 
2 Brownl. R. 247; 2 Wentw. 138. 

“ If the administration is repealed, the administrator cannot take 
out execution, because his title is taken away. Barnehurst vs. Sir 
Ch. Yelverton, Yelverton R. 82; 2 Wentw. 137. 

“ An executor cannot found an action on what he did as ad- 
ministrator, although he be the same person, and might have re- 
leased ; for he ought not to have an action in this manner. Si¢ 
Hen. Slingsby vs. Lambert et ux. Cro. Jac. 394; Brudnell’s Case, 
5 Coke R.9; Robinson’s Case, Ibid. 33. 

“‘ These cases are in principle the same as that at bar, and there» 
fore appear to me to decide the question. 

“It was objected that the plea should have been sooner filed. 
But to this I answer, that the defendant had no day in court, as the 
fact had happened since the last continuance, as it were, and there- 
fore was pleadable at that time. For whenever the cause of abate- 
ment happens after the last continuance of the suit, it. may be 
pleaded in that manner ; because the defendant had no day in court 
to plead it in any other form. And the reason is the same where 
the fact happens after the judgment in the clerk’s office, for the 
defendant should have an opportunity of showing the change in 
his situation ; but as this cannot be done when it takes place after 
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the judgment in the office, he should be allowed to do it after- 
wards. Upon the whole I think that the judgment of the District 
Court should be reversed.” 

Pendleton, President. “ If the administration with the will an- 
wnexred had been granted toa third person, there could have been no 
doubt, since her authority being at an end, all pending suits against 
her as administratrix must have ceased with it. And the only diffi- 
culty arises from the second administration having been granted 
to herself, as she is to be still sued, although in a different charac- 
ter. We think, upon principle, that she ought to be proceeded 
against in her new and true character. By her second appoint- 
ment, her first set of securities are discharged; and yet they might 
be involved if creditors might proceed in their suits upon the first 
administration. I am satisfied, and so concur in opinion with the 
other three judges, that the judgment of the County Court should 
be affirmed.” 

This case needs no comment. In it the estate was changed from 
an intestacy to a testacy ; in that under discussion from atestacy to 
an intestacy. Still, mutatis mutandis, after making the necessary 
changes, the reasoning is precisely the same. And it is worthy of 
remark, that the only difficulty and contrariety of opinion, either 
with counsel or the court in the Virginia case, grew out of the 
circumstance of the management of the estate having been con- 
fided to the same person. All agree, that if the first and second 
representatives were different, the action, it was clear, could not 
proceed. Besides, this learned bench appear to have thought 
the bare fact of a revocation of the former authority, and the 
second appointment, enough of itself to arrest the further progress 
of the suit, without requiring the defendant to aver and prove that 
the assets in hand remaining unadministered, had been delivered 
over to the successor. 

It was urged in argument, that plene administravit after suit com- 
menced, was never admissible, nor any other defence which would 
go tothe discharge of the defendant from a liability already in- 
curred. And this position was assumed from several dicta to be 
found in the books; as for instance, it is stated in Lomax on 
Executors that a defendant sued as administrator, may plead, that 
pendente breve administration was committed to another; (1 vol. 
202,) that is, after suing out of the original writ and before de- 
claration filed. And again, when a defendant would plead the 
revocation of his administration, Jefore the action commenced, &c. 
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Garter vs. Dee, Freem. R.13; Palmer vs, Litherham, Latch. R. 267 ; 
Lawson vs. Crofts, 1 Keb. R. 114. 

The reply to this is, that when the subject matter of defence 
happens or accrues after the action is brought, justice requires 
that the party be allowed to plead it. Suppose an administrator 
or executor, conscious of a sufficiency of assets to pay outstanding 
debts, were to suffer a judgment by default, and was afterwards 
notified of outstanding debts of higher dignity than that sued on, 
and of a size large enough to exhaust the whole estate; can it 
be doubted, but that he would have opportunity afforded to pro- 
tect himself, by a plea puzs darrein continuance? I apprehend not. 
And so of any other available matter that has arisen in the course 
of the litigation. In the language of the law, the party must have 
his day in court for this ew matter. Our conclusion therefore is, 
that the judgment of the Circuit Court must be affirmed. - 

If the revocation of the grant of probate or of letters of admin- 
istration, becayse of the misconduct of the executor or administra- 
tor (Prince 245,) shall not operate to discontinue or abate any 
suit then pending, but the same shall be conducted in the name of 
the successor to final judgment or decree, will not the Act of 1821 
reach and apply to the present case 4 











No. 62.—Peter H. Corree, Joun B. Corree and Mark Wi.cox, 
plaintiffs in errer vs. James F. Newsom, executor of Batts 
Newsom, deceased, defendant in error. 


[1.] Securities on appeal, and securities to injunction bonds, being bound for the event- 
ual condemnation money in the cause under the provisions of the statutes of this 
State, are necessary parties to a writ of error to the Supreme Court to reverse the 
judgment of the Court below. 

[2.] The court will not permit evidence aliunde the record certified to this Court, to 
be received for the purpose of showing an appeal bond was given, and who the secu- 
rity was; but if the record is not complete, the party suggesting a diminution 
thereof, has his remedy under the xvuuith rule of this Court. 


Motion to dismiss writ of error. In the Supreme Court of the 
State of Georgia. Hawkinsville, June Term, 1847. 
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The counsel for the defendant having joined issue upon the 
assignment of errors, with a reservation of the right to make this 
motion when the case was called up for trial, théy moved to dis- 
miss the writ upon the following grounds— 

First. Because it appeared from the record sent up from the 
Court below, and from the bill of exceptions, that the original 
actions at law enjoined by the bill, were both appealed on in due 
form of law by the plaintiffs in error, and that their security has 
not been made a party to the writ of error or to the bill of excep- 
tions. 

Second. Because it appeared that an injunction bond was given 
in said cause by the plaintiffs in error, with Seaborn M. Manning 
as security on said bond, and which was conditioned for the pay- 
ment of the eventual condemnation money; and that said security 
has not been made a party to the bill of exceptions or writ of 
error. 


This motion to dismiss the writ of error was argued by Harris 
& Hansen, for the defendant, and by Cote & Wurrtriexp for the 
plaintiffs. 


Per Curiam— Warner, J. delivering the opinion. 


[1.] That the security on the appeal is a necessary party to the 
writ of error brought to reverse the judgment of the Court below, 
we have repeatedly determined, and so held in the case of Carey, as- 
signee, &c. vs. Rice, Receiver, &c. during the present term, p. 408; 
but it does not appear from this record that any appeal bond was 
ever given, or that any person signed such appeal bond as security. 

It is true it is stated in one portion of the record, that an appeal 
was entered; but whether the party gave security, or entered the 
appeal by making affidavit under the statute that he was unable 
to do so, the record does not inform us. 

[2.] It is now proposed to introduce evidence aliunde the record 
certified and sent up to this Court by the clerk of the Court be- 
low, for the purpose of showing an appeal bond was given, and 
who was the security thereto. This cannot be done without viola- 
ting the reason and spirit of the act organizing this Court, if not 
the letter of it. The 5th section of the act declares, “ that the 
Supreme Court shall proceed at the first term (unless prevented 
by Providential cause,) to hear and determine, each, and every 
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cause which may be sent up from the Court below, upon the record 
and bill of exceptions, on the grounds therein specified, and on no other 
grounds.” To open the door for the introduction of evidence 
aliunde the record, would not only contravene the intention of the 
legislature, but would produce great delay and embarrassment in 
the decision of causes in this Court. 

If the record is not complete, the party suggesting a diminution 
thereof, has his remedy under the provisions of the 18th rule of 
this Court. 

The security on the injunction bond is a necessary party to the 
writ of error to reverse the judgment of the Court below. The 
security is bound for the eventual condemnation money in the 
cause, together with all future costs. Prince, 438. He is inter- 
ested in the judgment which the court may render in the cause. 
Tidd Practice, 1053, 1054; 6 Comyn Dig. 443, Title Pleader, 
letter B; 2 Saund. R. 101, note by Serjeant Williams; Porter vs. 
Rummery, 10 Mass. R. 74. In Porter vs. Rummery, the Court 
state the rule to be, that ‘“ Every person to be directly affected in 
his interests, or rights, by the judgment of a court of record, is 
entitled to be named or described in the suit, to have notice of it, 
and an opportunity of being heard and of defending his rights.” 

The security on the injunction bond, comes clearly within the 
principle of a security on the appeal, decided during the present 
term in the case of Carey, assignee, &c. vs. Rice, Receiver, &c. 
page 408. 

After the judgment of the Court was pronounced, the counsel for 
the defendant in error, on the application of the plaintiff in error 
to amend his writ of error, withdrew his objections thereto, and 
the cause was heard on its merits. 
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No. 63.—Perer H. Correr, Joun B. Correr, and Mark Witcox, 
plaintiffs in error vs. James F. Newsom, executor of Batts 
Newsom, deceased, defendant in error. 


[1.] It is a general rule that fraud vitiates all contracts. 


[2.] Where there has been a fraudulent representation by a vendor to the vendee, with 
regard to his title to a settlement of land, and the vendee seeks a rescission on that 
ground, the defect of title must be so great as to render the settlement of land con- 
tracted for unfit for the use intended; that portion of the land to which the vendor 
cannot make title must constitute the main inducement to the purchase. 


[3.] Where the vendee went into the possession of a settlement of land purchased of 
the vendor upon the faith of his represenations as to the title thereto, which repre- 
sentations were false and fraudulent, and known to have been so by the vendor at the 
time of making them, it was held, a court of equity would retain a bill at the in- 
stance of the vendee to rescind the contract, notwithstanding the vendee had not been 
evicted from the possession of the premises, nor abandoned the possession thereof; 


nor had offered to do so. 


This was a bill in equity, brought by the plaintiffs in error, 
against the defendant in error, to which the latter demurred. The 
bill was returned to Pulaski Superior Court, and at the April 
Term, 1847, the demurrer was heard before Judge Scarborough ; 
and after argument it was sustained, and the bill dismissed. 


The bill charged, that in August, 1843, the complainants, Peter 
H. and John B. Coffee, entered into a treaty with the defendant’s 
testator for the purchase of the entire settlement and body of lands, 
farms, and tenements, then claimed to be owned by hin, situate in 
the counties of Pulaski and Telfair; that in the progress of said 
treaty, and before the completion of the contract therefor, and to 
induce them to make the purchase, the said Batts conducted them 
over and exhibited to them a large body of valuable lands and 
farms, upon a part of which was located the former residence of 
said Batts, and various necessary and valuable out buildings and 
tenements, all of which he represented to them to form, constitute, 
appertain and belong to the said. settlement; that the body of land 
over and through which the said Batts so conducted them, and 
which he so exhibited and described to them as being embraced in 
and constituting said settlement, and to which, and every parcel 
and lot thereof he had, and could, and would make good and suffi- 
cient lawful titles, he represented to consist of the following whole 
lots of land, in the 14th district of formerly Wilkinson County, one 
part of which district is now in the said County of Telfair, and the 
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other part in Pulaski, to wit, Nos. 241, 242, 270, 271, 272, and 
300, containing each 2024 acres; also one acre of lot No. 301; also 
fractional lot No. 330, number of acregy unknown; and also the ° 
following whole lots of land in said district, in the County of Pulaski, 
to wit, Nos. 298, 299, 309, 310, 311, 308, 312, and 317, containing 
each 2024 acres; and also the fractional lots Nos. 313, 314, 315, 
318, and 319, the number of acres contained therein not known. 

That in the further progress of said treaty, and before the con- 
tract was completed, and to induce the complainants to conclude 
the same, and as a part of the consideration of the contract, the 
said Batts promised them to leave for them on said premises, and 
in the contiguous neighbourhood and range, such of his stock of 
hogs and cattle as he might not succeed in gathering and driving 
off to Randolph County, his then residence, by the first day of 
January, 1844; and that of the cattle so to be left, there would be 
at least thirty head, worth $150, and hogs of the value of $200, or 
other considerable sums. 

That the complainants, Peter H. and John B. not doubting or 
suspecting, but confiding in the good faith and integrity of the 
said Batts in describing and showing to them the said settlement 
of lands, and relying upon his representations as to the location 
and extent thereof, and as to the legality and sufficienc} of his 
title thereto, the title papers to which he represented as being at 
his then residence in Randolph county, and which therefore they 
had no opportunity to inspect, and relying also upon his statements 
and promises in regard to said cattle and hogs, they were induced 
to enter into a contract for the purchase of said lands; and in pur- 
suance thereof, they, with Wilcox the other complainant as their 
security, made and delivered to said Batts their two promissory 
notes fur $1,000 each, one to fall due on the first of January, 1844, 
and the other on the first January, 1845; whereupon the said 
Batts then executed to them the following bond for titles— 

“Georgia, Telfair County. Know all men by these presents, 
that I, Batts Newsom of the County of Randolph and State afore- 
said, am held and firmly bound unto Peter H. Coffee and John B. 
Coffee their heirs and assigns, in the just and full sum of four 
thousand dollars, for the true payment of which, I bind myself, my 
heirs, executors and administrators jointly and severally firmly by 
these presents. Sealed with my seal, and dated this eighteenth 
day of August, 1843. Now, the condition of the above bond or 
obligation is such, that if the above bound Batts Newsom shall, 
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when the last payment is made, make or cause to be made unto 
Peter H. Coffee and John B. Coffee, good and sufficient titles to 
all his possession of lands ling in the counties of Pulaski and Telfair, 
containing two thousand six hundred acres more or less, then the 
above bond to be void, otherwise to remain in full force. 

“Barts Newsom, [t.s.] 

“J. D. McNar, 

“MicnakE. CoNALLy, J. P.” 

The bill further charged, that at the time of the contract the 
premises were occupied by one William Newsom, the son and 
tenant of said Batts, who was to remain in possession until the first 
of January thereafter, when the said premises, with the cattle 
and hogs aforesaid, were to be delivered to the complainants ; 
that at the time of the contract there was upon and attached to the 
premises and embraced in said contract of purchase, a gin-house with 
@ cotton saw-gin and running gear attached thereto, of the value 
of four hundred dollars, which said gin-house and running gear 
(the said Batts having caused the gin to be carried away after said 
contract,) were by the gross negligence of said Batts, or his tenant 
or agents, burnt down and destroyed by fire, and which have never 
been replaced by said Batts or his said executor, though morally 
and legally bound to replace them. 

That in the hope and expectation that said Batts would repair 
said loss, or make a fair allowance for the same, that the said cat- 
tle and hogs would be left or accounted for, and that he would 
be able to make or cause to be made good and sufficient titles to 
all and singular the said premises according to said contract; the 
complainants on or about the first January, 1844, went into the 
possession thereof. That shortly after they so went into posses- 
sion, and while said Batts was in life, he furnished them at their 
special request to enable them to give in the said lands as a part of 
their taxable property with the following memorandum, to wit: 
“201 in the 17th district, pine land, and 241, 242, 270, 271, 272, 
300, 311, 310, in the 14th district, and 298, 302, 302, 308, 309, 310, 
312, 313, containing 195 acres, and 314 containing 122 acres,” 
stating that number 310 was off Posey’s swamp lot and contained 
one acre more or less, the back fence of No. 300 being on the line. 

That the complainants were informed and believed that said 
memorandnm was made out or caused to be made out by said 
Batts, upon investigation of all his Pulaski and Telfair title papers 
to lands therein, the said memorandum being in the hand writing of 
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the said executor, and that said memorandum embraced all the 
lands in Telfair and Pulaski to which said Batts had any title at 
the time of said contract, or acquired afterwards, and also several 
lots to which he had not then or at any other time any title, or 
colour of title; and that said memorandum of title papers so fur- 
nished by said Batts as aforesaid, made no mention of the aforesaid 
whole lots in the 14th district, to wit: No. 311 of the value of 
$150; No. 317 of the value of $100; No. 299 of the value of $300; 
the said last mentioned lot being in the midst of said settlement, 
or body of land so shown and exhibited as aforesaid, and lying 
immediately between the dwelling house and some of the fields 
upon said premises, nor of the said fractional lots, to wit: No. 315 
of the value of $100; No. 318 of the value of $25; No. 319 of the 
‘value of $50. 

The bill further charged, that said memorandum contained num- 
bers for which complainants did not contract, and which were not 
shown nor exhibited to them by the said Batts as part of said settle- 
ment, and to one of which, No. 311, in the said 14th district, he 
never had any title, for that the same was then, and for many years 
previously had been, owned and cultivated by the complainant 
Wilcox, without any claim or pretence of title thereto on the part 
of said Batts. 

The bill further charged, that after said contract and their going 
into possession, they were informed and believed, that the whole 
lot 308, and fractional lot 315, in said 15th district, were, and for 
many years previous to said contract had been, owned and claimed 
by and recognised in the neighbourhood as the property of one 
John McDaniel, and that the legal, valid, and subsisting title was 
in him; and that the said Batts had no title or right to the said lot 
No. 300, on which there was a field of fifteen or twenty acres, 
which was shown to the complainants by said Batts as a part of his 
farm and settlement aforesaid, but the same then belonged to one 
W. Melrose, of Bibb County, Georgia, whose right and title there- 
to was paramount to any right, title or claim of said Batts; and 
which lot, on account of said field and itg relative location, was of 
the value of $200 to said settlement. 

The bill further charged, that it was not in the power of the said 
Batts in his lifetime, nor of his executor since his death, to make or 
secure to them legal or sufficient titles to the said settlement of 
lands; and that the lots and parcels of land to which the said ex- 
ecutor was wholly unable to make to complainants good and suffi- 
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cient titles, were of essential importance and value to the said set- 
tlement, and the loss of which rendered the residue of said settle- 
ment of comparatively little value. 

The bill further charged, that the aforesaid representations of 
the said Batts to induce them to purchase said settlement, he knew 
at the time were false in the foregoing particulars. 

The complainants offered to said Batts in his lifetime, and his 
executor since his death, to pay said notes upon receiving good 
titles, after deducting therefrom whatever might be deemed just 
and reasonable for the loss of the gin-house, gin and running gear, 
and also the reasonable value of said cattle and hogs; but with 
which said Batts in his lifetime, and his said executor since his 
death, refused to comply. 

The bill charged the entire inability of said executor to make 
good titles toa considerable and valuable portion of said lands. 

The bill further charged, that said Batts, sold the cattle, which 
were to be left for them under said contract, to others, and received 
therefor the sum of $150. The said Batts caused the hogs not 
gathered and which were to be left to the complainants under 
said contract, to be destroyed ; so that they lost all the benefits de- 
rivable under that part of their contract. 

The bill showed the subsequent death of the said Batts, and the 
qualification of the defendant in error as his executor. 

The complainants were sued upon their notes given for said set- 
tlement of lands, and the cases were pending upon the appeal. 
They plead to the actions on the notes a partial failure of consider- 
ation in terms of the statute, and also a total failure. 

The bill concluded with a prayer, that if it should appear to the 
Court that said executor was unable to make or secure to the com- 
plainants good and sufficient titles to said lands, or to any material 
part thereof, that the Court would decree a rescission of said con- 
tract, the bond delivered up to the executor, and his actions at law 
upon the notes dismissed, and all actions and proceedings thereon 
to be perpetually enjoined. Or if it should appear that the execu- 
tor could make or secure to the complainants, Peter H. and John 
B. good titles, that an account of said damages sustained by them 
as aforesaid should be taken, and allowed them as a deduction from 
the amount of said notes. 

The defendant in error, by his counsel, filed a genera] and special 
demurrer to this bill, which after argument was sustained by the 
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Court below, and the bill was dismissed upon the following 
grounds: 

First. Because there had been no eviction of the vendees from 
the premises ; and they were then in possession, and had been for 
three years, receiving the rents, issues and profits thereof. 

Second. Because the complainants no where in or by said bill, in 
any event, offered to surrender the premises, or abandon the pos- 
session, or pay for the occupation thereof. 

Third. The prayer of the bill being in the alternative for a re- 
scission of the contract provided it shall appear good titles could not 
be made to the lands, and in case good titles could be made to the 
essential part of the settlement, a specific performance with an 
abatement of the purchase money. In the former case the vendees 
ought to give up the possession ; in the latter, to pay the money to 
vendor or his representative, or deposit it in court. 

Fourth. Because the bill no where offers to pay any amount of 
money. 

To which decision of the Court below the counsel for the plain- 
tiffs in error excepted, 


Cote & Wuitri£.p, for the plaintiffs. 
Harris & HanseE tt, for the defendant. 


Wuuuum §. Wuitrte.p for plaintiffs in error, submitted the 
following brief: 

Counsel for plaintiffs in error, submit the following points and 
memoranda of authorities relied on to sustain them — 

First. We maintain that a false representation made by the 
vendor in regard to the quantity, location or title of his estate to 
induce the vendee to purchase, and in which the vendee confided 
and upon which he acted, (if of a matter of material importance to the 
purchase,) is a good ground for rescinding the contract. Neville vs. 
Wilkinson, 1 Brown. Ch. R. Perkins Ed.475; Boyce’s Executors vs. 
Grundy, 3 Peters R. 210; Smith vs. Richards, 13 Peters R. 26. 

Second. And in such case suppressio veri is as fatal as suggestio 
falsi. 1 Sugden on Vendors, 5, 7. 

And in such case of fraudulent concealment or false represen- 
tation, it is no objection to the purchaser’s right to have the con- 
tract rescinded, that he has not been evicted, for “a court of 
equity is bound to relieve a purchaser from that state of hazard 
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into which the misrepresentation of the seller has brought him.” 
Edwards vs. McLeay, Coop. 308 ; 1 Sugden on Vendors, 284. 

The case in John. Ch. Rep. which will be much relied on by 
defendant, admits that fraud forms an exception to the rule, that 
relief will not be granted where there has been no eviction. Al- 
though there is not a perfect analogy of principle governing 
applications for specific performance by vendor, and those for 
rescinding the contract by vendee, yet there is a close affinity. 
And equity never compels a vendee to accept a doubtful title. 
Young vs. Lillard, Marsh. 482; Vide Notes to 1 Fonbl. on Eq. 4 Am. 
Ed. 154. 

Second. It will be contended that the plaintiffs should not have 
entered and retained possession under a doubtful and encumbered 
title. We answer that vendees had no opportunity to inspect the 
title papers, nor any notice of the defect of title, until after they 
had entered into possession. Vendees entered upon the faith of 
the same representations on which they had purchased, and with 
the assent of the vendor. 

“ A purchaser may, with the concurrence of the vendor, safely 
take possession of the estate at the time of the contract, as he can- 
not be held to have waived objections of which he was not aware. 
And if the purchase cannot be completed on account of objections 
to the title, he will not be bound to pay rent for the estate, unless per- 
haps the occupation of it has been beneficial to him.” 1 Sugden 
on Vendors, 9. 

Now in this case there is no evidence that the occupation of the 
premises has been beneficial to vendtées. 

And it is submitted, that in a case of gross fraud and deception 
such as this bill discloses, whereby a purchaser is entrapped into a 
purchase he would not otherwise have made, no rent should in any 
event be allowed. It would be allowing the vendor to profit by 
his fraud, a thing which equity never does permit. 

And this it is submitted, is a sufficient answer to the objection 
that there is no offer in plaintiffs’ bill to pay for the use and occu- 
pation of the premises. 

It will be contended, that at the earliest practicable moment 
after vendees discovered the defects in vendor’s title, they should 
have communicated the fact to vendor and offered to rescind the 
contract. 

In answer to this we reply, that the bill alleges that soon after 
the defects of vendor’s title came to the knowledge of vendees, to 
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wit, at October term, 1844, of Pulaski Superior Court, they pro- 
cured proper pleas to be filed, setting forth the substance of their 
bill subsequently filed, as a defence to the first action at law com- 
menced against these plaintiffs in error by this defendant in error. 
And these pleas being matter of record, we maintain were sufficient 
notice to the defendant in error, that the vendees had discovered 
material defects in, and were dissatisfied with, the title; and that 
they were unwilling to complete their contract of purchase unless 
it should be in the power of the defendant in error to remove the 
doubt and difficulty which obscured and threatened the title. 

It is apparent from the bill that the vendees have all the while 
been ready and willing, and that they offered to vendor in his life- 
time, in 1844, and to the defendant in error as his executor, and 
again repeat the offer by their bill, to complete their contract of 
purchase, upon the tender to them of good and sufficient titles to the 
lands purchased. 

And therefore, with great respect it is submitted, that the asser- 
tion of his Honour the Circuit Judge “ that the bill no where offers 
to pay any amount of money to the defendant” was founded in mis- 
apprehension. 

But it is further contended that the demurrer was properly sus- 
tained, because the vendees “no where in or by said bill in any 
event, offer to surrender the premises or abandon the possession.” 

We maintain that no such offer was necessary, that the necessary 
consequence of rescinding the contract would be, to displace ven- 


- dees and restore the representative of vendor to the possession of 


the premises. That such is the object of vendees bill, (if good 
titles cannot be made to an essential part of the purchase,) is suffi- 
ciently obvious although not stated in express terms; and the 
cout would shape its decree accordingly. 

The part of the estates purchased, to which the bill alleges ven- 
dor had not, and defendant will not, be able to make title, formed 
a principal part of the inducement to purchase, and is of such essen- 
tial importance to the estate as to entitle the plaintiffs to a rescis- 
sion of the contract. 

By vendor’s own abstract furnished after vendees took posses- 
sion, he admits he had no title to three whole lots, 2025 acres each, 
and three fractions, 150 acres each, which the bill charges to be of 
the value of 725 dollars; over a third in value and quantity of the 
whole purchase ; and some of these lots too, in the very heart of 
the settlement. 7 

57 
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It will perhaps be further contended, that all the representations 
made pending the treaty, were merged in the written contract, 
and that plaintiffs are seeking by their bill to vary the written agree- 
ment. 

But such is not the fact. There is no attempt made here to 
vary the written agreement. The relief is sought upon the ground 
that by false suggestions and immoral concealment, the vendees 
were entrapped into a contract in which they would not otherwise 
have involved themselves. This isnot denying that the agreement 
in the record was the agreement entered into, but insisting that it 
was vitiated by fraud, which vitiates every thing. 3 Peters R. 218, 
219. 

In this transaction there was no absolute conveyance, no deed 
containing warranty of title ; but the only assurance given by ven- 
dor to vendees was the imperfect bond for titles set forth in the 
record, and which it is submitted will furnish the vendees no ade- 
quate remedy at law, if indeed any remedy at all, since the num- 
bers of the land, the quantity of acres in each number, and the dis- 
tricts wherein situate, are not specified therein. 

And vendees charged that they accepted said instrument in its 
imperfect and defective form, because the title papers of the vendor 
were then at his residence, in Randolph County, and they had no 
opportunity to inspect them ; and because of their unqualified con- 
fidence in the integrity and representations of the vendor. 

The charges contained in the plaintiffs’ bill are to be taken as 
true. And taking the whole case together, the transaction on 
the part of the vendor was attended, with a degree of turpitude 
which has its parallel in but few cases of the kind to be found in 
the books; few cases in which such gross deception, circumven- 
tion and fraud have been practiced, and fewer still where pur- 
chasers have thrown themselves with such unqualified confidence 
upon the representations and integrity of avendor. Every thing 
was confided, and every thing has been betrayed. 

It is believed that no case can be found in the books parallel in 
its merits, where relief has been denied a purchaser thus over- 
reached by the circumvention and fraud of a vendor. 

‘All of which is most respectfully submitted. 


Argument of Iverson L. Harris, for defendant. 


The contract for the Purchase of the lands was made in August 
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1843; possession given to the Coffees in January 1844, in whom 
it has continued undisturbed for more than three years and six 
months before the filing of their bill; and over two years and six 
months after knowledge in them of the facts upon which relief is 
sought. 

Whilst the bill states that in consequence of the title-papers of 
defendant’s intestate being in Randolph County at the time of the 
contract, the number of the lots purchased, &c. could not be in- 
cluded in the bond ; no reason is assigned, no excuse rendered, for 
their laches in not employing the intermediate time of four months 
between the purchase and acceptance of possession, in examining 
the records of deeds, with a view to ascertain the extent of New- 
som’s title, boundary lines, and quantity or land; or why they did 
not require a schedule of lots, &c. constituting the “ settlement ” 
purchased, before taking the decisive step of accepting posses- 
sion. 

Leges subveniunt vrigilantibus non dormientibus. 

Gross negligence has been exhibited by complainants. At this 
late period they come into a court of equity, and ask its aid i 
compelling defendant to produce his title-papers that they may be in- 
spected, that he should make or show that he can make good and unin- 
cumbered titles ; failing to do this, that there should be a rescission of 
the contract, and the bond and notes be given up, and the suits against 
complainants on the notes be perpetually enjmned. Or if titles can be 
made, that an account may be taken of the damages sustained in con- 
sequence of the non-delivery of cattle and hogs, the burning of the gin- 
house, &c. and that the amount thereof be allowed complainants, and 
deducted from their notes. 

Complainants are not entitled to the relief sought, for the fol- 
lowing reasons : 

First. They have not complied with their contract by the pay- 
ment of the purchase money, or by an offer to pay it absolutely 
and without condition or restriction. Such payment is by the con- 
tract, a condition precedent. It must be complied with before 
they can entitle themselves to any discovery as to titles. 

The demurrer being good as to the discovery, is good as to the 
dependent relief. 

A court of equity has no power to alter a contract made, or make 
‘a contract for parties. 

Second. It is an established principle, and of universal applica- 
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tion, that those who seek equity must do equity. 1 Story Eq. Jur. 
sec. 64, 

If the case made by the bill is brought to the test of this prin- 
ciple, it will be apparent that there is no offer of payment by com- 
plainants for the use and occupation of the lands purchased and 
held without molestation for more than three years. 

This omission is not a mere amendable defect in the frame of 
the bill, it is destructive of whatever of equity may otherwise ap- 
pear upon its face. 

Third. In equity no account can be taken of damages arising 
from tort. The averment that the gin-house, “ through the wicked- 
ness or gross negligence of Batts Newsom, or his agents, was burnt 
or caused to be burned down,” makes a case of tort, perhaps 
of crime. 

If a tort, the facts must be ascertained and the injury in damages 
estimated by a jury. 

In England such an issue would be sent to a court of law. In 
Georgia, the powers of the equity side of the Superior Court not 
having been enlarged, the jurisdiction of each being the same, such 
an issue must go also to a jury on the law side. 

If the discovery of the arson is insisted on, the demurrer is good 
thereto ; for although Batts Newsom is beyond the reach of punish- 
ment here, there is a filial, moral, social, legal duty on the son, to 
shield the character of the father from the odium of such an impu- 
tation. 

We know that at law in many cases the tort may be waived and 
the injured party allowed damages upen an implied assumpsit. The 
form of the action of asswmpsit employed, is the evidence of such 
waiver. 

But here, where the draughtsman employs the strongest and 
darkest colours to deepen the fraud of defendant’s father, and tm- 
putes crime whilst he demands compensation, it would seem 
that there was no condonation ; if so, why seek to compel the son 
to accuse the father 4 

Relief having been prayed specifically and generally, it is ap- 
parent that the bill cannot stand as a bill for discovery in aid of 
their defence at common law. 

Another reason concludes it as such a bill, viz. that it is now here 
alleged that the facts charged are material, and that they rest solely 
in defendant’s knowledge. 

It is therefore manifest, from the frame of the bill, that the 
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answer is uncalled for as necessary and essential evidence to plain- 
tiffs. Asa mere pleading it is wanted, to enable the disputed facts 
to be put in issue. 

Will equity open her portals to complainants when they are, 
tm vinculis in a court of law, called to answer where they ought to 
answer, and in which they can defend, if their case and conduct 
admit of defence, as fully and effectually as in the forum to which 
they have transferred the litigation? What obstacle is there at 
law to the proof of a failure of consideration, either total or partial ? 
What to compensation in damages for breach of contract by defend- 
ant? That there is at this time to a rescission of the contract, is 
maintainable upon authority. It could once have been rescinded. 
Why, early in 1844, after taking possession, and when they discovered 
the fraud now set up, did they not turn over the possession to de- 
fendant as administrator? Why not abandon it, and promptly 
give notice that they intended to treat the contract asatan end? The 
parties were then on equal terms, and then there might have been a 
rescission without complainants’ being under the necessity of 
making compensation for use and occupation, or offering to do 
equity in relation thereto. See 1 T. R. 136. 

Laches is punished both at law and in equity by withholding re- 
lief. 

There might have been a rescission in 1844 at law. See case 
of Farrar vs. Nightingale, 2 Esp. R. 639. 

In this case Lord Kenyon ruled that the buyer of a lease of 
eight and an half years to run, might treat the contract at an end 
when it turned out to be only six years, and recover back any 
money which he had paid in part performance of the agreement. 

So too in Chambers vs. Griffiths, 1 Esp. R. 150, which was the 
sale of several lots of real property at auction. The purchaser 
purchased three and paid the money, but the title to two lots 
failed. Lord Kenyon ruled it to be one entire contract, and if the 
seller failed to make titles to any one of them the purchaser might 
rescind the contract and refuse to take the others. So too in Jud- 
son vs. Wass, 11 John. R. 525; 2 Kent Com. 369. 

Nor will “the case” made, admit of compensation. Based upon 
alleged fraudulent misrepresentation, the contract will not admit 
of alteration or modification pro tanto, but is destroyed by it en- 
tirely. Viscount Clermont vs. Tashurgh, 1 Jac. & W. 112. 

The application of the principle of compensation is attended 
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with such difficulties, that except in a very clear case and capable 
of being made perfectly just, a court of equity hesitates in resorting 
to it, for the reason, that it too often assumes the appearance and 
sometimes the reality of making a new contract for the parties. 
Hatchvs. Cobh, 4 John. Ch.559; Kempshall vs. Stone, 5 John. Ch. 193. 

Compensation cannot be made in any case where a rescission 
of the contract would not be allowed. 

Relief under the general prayer must he agreeably to the case 
made by the bill. Hobson vs. McArthur, 16 Peters, 182; English 
vs. Forall, 2 Peters, 595; Story Eq. P. sec. 41. 

Ithas been attempted to be shown that the case does not author- 
ize any of the decrees sought by the specific prayers, or under the 
general prayer a decree which looks to the status quo ante bellum 
of the parties, for the lack of the equity in plaintiff’s bill which 
would have entitled them to liberation from the contract. And 
this is supported by the principle that every averment necessary 
to entitle plaintiff in equity to relief prayed for, must be contained 
in the stating part of the bill; the defect cannot be supplied by 
inference or reference to averments in other parts of the bill. Hood 
vs. Inman, 4 John. Ch. 437; Harrison vs. Nixon, 9 Peters, 503; Sea- 
craft vs. Dempsey, 15 Wend. 83; Wright vs. Dane, 22 Pick. 55. 

Under the general prayer the bond for titles cannot be reformed ; 
there is no averment of fraud, accident, or mistake in reference 
to its obtainment or execution. A court of equity does never inter- 
fere for such purpose but upon a distinct allegation of the one or 
the other, and upon clear proof thereof. Ez’rs. of Getman vs. 
Beardsley, 2 John. Ch. 274; Getman vs. Moon, 2 John. Ch. 585. 

Upon that bond at the proper time, plaintiffs may sue or file a 
bill for specific performance. 

If they should elect the latter, the instrument using the term 
“settlement” is so vague that it is incapable of being rendered 
certain, and wntil that has been done, there can be no decree. Colson 
vs. Thompson, 2 Wheat. 336; 1 Jacob & W. 11€. 

Equity can afford the complainants no relief. 

If they should sue upon the covenants in the bond, no evidence 
extrinsic of the instrument as to the lots of land, quantity, the gin- 
house, cattle, &c. would be allowed. 

This arises from the frame of the plaintiff’s case; it is not for 
this Court to make a case for them by inference or reference to 
averments in other parts of the bill so as to afford relief. 

Having thus examined the case made by plaintiff, some consid- 
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eration of the authorities by which it is supported by counsel on 
this occasion, will show that the principles insisted on in this argu- 
ment, are distinctly recognised. 

The case of Boyce Ezrs. vs. Grundy, 3 Peters, 210, is very dis- 
tinguishable from the one before the Court in several essential 
particulars — 

First. Grundy as soon as he discovered the fraud practiced on 
him, forthwith gave notice to Boyce to resume the possession and 
receive the rents and profits, for that he would not comply with 
the contract, and which notice was repeated to appellants after 
Boyce’s death. 

In this case there was no notice to Batts Newsom, and none to 
his administrator until the filing of this bill, four years after the ac- 
ceptance of possession; and the use of the “ settlement ” having 
continued in them the whole time without molestation. 

Second. At the time of the institution of bill of Grundy, there 
was no suit pending against him in a court of concurrent jurisdic- 
tion, and capable of affording all the relief to which he was entitled. 

Here suits are pending upon both notes given for the purchase 
money, and failure of consideration plead. 

Third. Relief was extended to Grundy upon his whole contract, 
upon the ground, that although he might have pleaded fraud at 
law to the suits on which judgment was had against him on two 
instalment notes, and although there sustained, still it would have 
been only a partial remedy, and therefore inadequate, for the relief 
would have been only as to $4,000, leaving the other instalments 
amounting to $16,000, to be defended in a series of suits. 

Here all the notes are sued; stand for trial on same docket, with 
same pleas and same witnesses. The defences if successful, will 
be final as to the entire contract, and therefore no reason exists for 
the interposition of equity. 

Fourth. Relief in consequence of the misrepresentations of the 
quality of the land, &c. was extended to Grundy upon the distinct 
ground that he had been prompt in communicating the fraud when 
discovered. 

Fifth. Boyce was to make a deed of conveyance in four years 
from 3d July, 1818, but had not made it in twelve years, and upon 
an exhibit of his title at that time it is found defective. 

Here defendant stipulates not to make a title wnti the whole 
purchase money is paid. 

Can any legal mind regard the case we have been examining as 
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furnishing either precedent or principle for plaintiff? The analogy 
between the two cases is about as close as that of Fluellen’s be- 
tween Monmouth and Macedon. 

The case of Smith, appellant vs. Richards, appellee, 13 Peters R. 
also recognises clearly the principle insisted on throughout for de- 
fendant, of prompt action in rescinding after the discovery of the 
fraudulent misrepresentations. 

It may be dismissed with the remark, that complainant sought 
relief at once in a court of equity, and whilst no branch of the con- 
tract was pending in another court. 

The cases of Neville vs. Wilkinson, 1 Brown Ch. R. 475, and Allen 
vs. Abbot, 2 John. Ch. R. 519, are dismissed without comment, as 
they assert principles unquestioned every where. It is difficult to 
perceive their application to the case here. 


C. B. Coxe, in conclusion for plaintiffs, argued as follows: 

The grounds of equity stated in the bill, and relied on, are the 
fraudulent and false representations of Batts Newsom in making 
the sale of the land. 

First. The complainants charge, that to induce them to purchase, 
the said Batts conducted them over a large body of valuable lands, 
to which he assured them he had a perfect title, and would and 
could make them a perfect title; that, his title papers being in 
Randolph County, the complainants had no opportunity to inspect 
them, but relied solely upon the representations and integrity of 
Newsom. 

Second. That complainants went into possession in the hope 
and expectation that Newsom would deliver the stock and repair 
the loss by fire, and that he would be able to make them good title to 
all the lands purchased. 

Third. The first intimation of Newsom’s deficiency of title, and 
of his bad faith, were received by complainants after they had 
taken possession, in a memorandum sent by Newsom to them, to 
enable them to make a return of their taxable property. 

Third. This put them upon inquiry, and the result was they 
found that they had been grossly deceived and imposed upon by 
the fraudulent misrepresentations of Newsom. And they charge 
that Newsom knowingly and fraudulently misled and deceived 
them, and that he fraudulently pointed out to them valuable lands 
as a part of hissettlement of lands, knowing at the same time that he 
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had no title, nor any expectation or intention of acquiring any, and 
that his representations were premeditately false aud fraudulent. 

Fourth. That the abstract of titles sent them, in order to make 
up the number of acres in the bond, contains numbers and lots to 
which Newsom had no title, and which were not pointed out to 
complainants as part of their purchase. 

Fifth. That from the facts charged, complainants believe and 
charge, that it is not and will not be in the power of the executor 
to make title to an essential part of their purchase. 

Sixth. That complainants have offered, and still offer, to pay the 
amount of their notes after deducting the damage by fire, and the 
value of the stock, provided they can get good titles to the lands 
contracted for, and shown to them as their purchase. 

Seventh. The bill charges that the bond is imperfect. The num- 
bers of the lots, and the districts wherein situated, not being in- 
serted therein, render a recovery on it as impossible. 

Eighth. That complainants had no opportunity of inspecting the 
title papers, and of ascertaining therefrom the numbers and dis- 
tricts, but accepted the bond in that imperfect form, in conse- 
quence of the confidence reposed in the statements and assurances 
of Newsom. 

Ninth. That their remedy at law upon said bond would be diffi- 
cult and inadequate, if not wholly unavailable. 

Tenth. Furthermore complainants charge, that the material fact 
of the capacity to make good titles to the lands sold to them, rests 
exclusively in the knowledge of the executor, therefore if thrown 
upon their remedy upon the bond, as the numbers &c. are not set 
forth, a resort to equity would become necessary to discover the 
numbers, &c. &c. 

The first position I assume is, that in questions of fraud, equity 
has concurrent jurisdiction with courts of law, and the party de- 
frauded may elect his forum. A court of equity will not force a 
party to try a question of fraud at law, and more especially when 
the remedy at law is not as full, ample and complete as in equity. 
A demurrer admits all the facts charged to be true. The bill charges 
fraud to have been committed as to the quality, quantity, situ- 
ation and title to the land. Taking the whole case together, and 
the charges in the bill, and it is a transaction of gross deception, 
imposition and fraud. Equity will relieve the party defrauded in 
such cases, either by rescinding the contract in ¢oto or in part, and 
that, whether there has been an eviction or not. 3 Peters R. 210; 
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13 Peters R. 26; 1 Story Eq. Jur. 207, 201, 202; 2 John. Ch. R. 519 ; 
1 Brown Ch. R. 546; 1 Bailey R. 250, 259; 2 Keen R. 222; (in 15 
Eng. Ch. R.) 2 Kent Com. 471; Cooper Eq. R.308; 14 Ves. 144; 
2 Scho. & Lef. 486 ; 2 Swanst. 388. 

It is a paramount feature and leading object of equity jurispru- 
dence, to prevent multiplicity of suits and vexatious litigation. 
1 Mason R. 437 ; 8 Cowen 31; 4 Wend. 483. 

If a vendor cannot make a good title, he is not entitled in equity 
to payment of a note given for the purchase money. 2 Wheat. R. 
13; 1 Haywood R. 369; 1 Bailey R. 250, 259. 

A purchaser who has accepted a conveyance with special war- 
ranty, but has not paid the purchase money, may protect himself 
in an action for the money, (by a bill) though there has been no 
eviction. 1 Bailey R. 250,259; 2 Bay R.76, 588; 1 Nott & Mc- 
Cord, 78; 2 Id. 184, 189; 1 McCord, 470; 1 Serg. & R. 438; 
5 Id. 204. ‘ 

As to fraud, that equity will relieve against, see Story Eq. 207, 
208, 11, 18. 

As to multifariousness in bill, see Story Eq. Pl. 382, 397, 409, 
412, 414. 

As to the land in Telfair, Story Pl. 382. 

As to whether Wilcox is rightly a party, see Story Pl. 397. 


By the Court — Warner, J. delivering the opinion. 


The complainants seek to be relieved from their contract on 
the ground of fraud. ’ 

The record shows that the defendant’s testator made gross and 
fraudulent representations to the complainants, who contracted on 
the faith of such representations, as it regarded the quality of the 
land purchased, the location, the number of acres, and the title 
thereto. 

The fraud in the sale of the settlement of land by the vendor, 
is distinctly charged in the bill, and as distinctly admitted by the 
demurrer thereto. 

Taking the allegations in complainants’ bill to be true, a case of 
more confiding confidence on the one hand, and reckless misrep- 
resentation and fraud on the other, is rarely exhibited in our 
courts of justice. Ifcourts of equity are incapable of affording 
relief under such a statement of facts, then indeed may the name 
of Justice be considered as a “ sounding brass, and a tinkling cym- 


bal.” 
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The Court below refused the relief sought by the complainants, 

and dismissed their bill, on the ground, that they had not been 
evicted from the possession of the premises; nor had they in their 
bill offered to abandon the possession of the land, or pay for the 
occupation thereof. The prayer of the complainants is in the 
alternative : first, for a rescission of the contract, if in the opinion 
of the court they should be entitled thereto, and if not, then that 
an account might be taken of the damages sustained by them on 
account of the fraudulent conduct and representations of defend- 
ant’s testator, and the same deducted from the amount of the notes 
given for the purchase money ; and also the general prayer for 
relief. 
The fraudulent representations were made to the complainants 
who were dealing upon the faith of them, and who were misled 
and deceived by the defendant’s testator, in relation to the settle- 
ment of land in several important particulars. 

It is a general rule, that fraud vitiates all contracts. 1 Story [1.| 
Eq. 200, 201, 202, 419, 420; Smith vs. Richards, 13 Peters R. 26; 
Camp vs. Camp, 2 Alabama R. new series, 632 ; Bacon vs. Bronson, 
7 John. Ch. R.201. In the case last cited the learned chancellor 
states it as a principle of universal law, that “fraud and damage 
coupled together, will entitle the injured party to relief in any 
court of justice.” 

To what relief were the complainants entitled, according to the 
case made by their bill? Are they entitled to a rescission of the 
contract in tote, or to an account and compensation for damages, 
to be deducted from the amounts of the notes given for the pur- 
chase money ? 

The defendant’s testator represented to the complainants that [2.] 
he was the owner of, and had title to, several of the lots of land which 
he contracted to convey as part of the settlement, and that the 
same were at his residence in the county of Randolph; when in 
truth, and in fact, he was not such owner, nor did he have such 
title, which representation he knew to be false at the time of making 
the same. After examining the authorities upon this subject, Chan- 
cellor Kent states the rule with his usual accuracy and precision, 
which we adopt as a sound exposition of this branch of the law. 
“ The good sense and equity of the law on this subject is, that if 
the defect of title, whether of lands or chattels, be so great as to 
render the thing sold unfit for the use intended, and not within 
the inducement to the purchase, the purchaser ought not to be 
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held to the contract, but be left at liberty to rescind it altogether.” 
2 Kent Com. 475; Stoddart vs. Smith, 5 Binney R. 355; Boyce’s 
Ezrs. vs. Grundy, 3 Peters R. 210. Let this case now be sub- 
jected to the test of this rule, and we think it will at once be seen 
to be clearly within it. 

The complainants charge, ‘that it was not in the power of de- 
fendant’s testator during his lifetime, and is not and will not be in 
the power of his executor since his death, to make or secure to 
them legal or sufficient titles to the said settlement of lands; that 
the lots and parcels of land to which the said executor has been, 
still is, and will be, unable to make to complainants good and sufficient 
titles, are of essential importance and value to said settlement, and the 
loss of which will so completely dismember the settlement and body of 
land so contracted for, as to render the residue thereof of comparatively 
little value, and defeat the olyect and expectation of the complainants in 
making said contract and purchase.” 

The lots of land to which the defendant cannot make title, so 
completely dismember the settlement contracted for by the com- 
plainants, as to render the residue thereof of comparatively little 
value, and defeats the objects and expectations of the vendees in 
making the purchase; the main inducement to the making the 
contract on their part having failed, they are, in our judgment, en- 
titled to a rescission of the contract, unless there is some legal ob- 
stacle to prevent the Court making such a decree. 

[3.] Itis contended that the Court cannot decree a rescission of the 
contract until there has been an erction from the possession of the 
premises, or an abandonment of the jfossession, or an offer to aban- 
don such possession. 

All these grounds are embraced in one, and will be all considered 
at the same time. Can the complainants have a rescission of the 
contract so long as they remain in possession of the premises ? 
Whatever doubt might exist as regards this question, were the 
parties in a court of law defending the collection of the notes 
given for the purchase money, we think the vendees may be re- 
lieved in a court of equity. While a court of law would be incom- 
petent to impose terms on the party asking a rescission of the con- 
tract, a court of equity assumes and exercises a much broader 
jurisdiction. Such is the flexibility of courts of equity in adapting 
their decrees to the actual condition of the parties, that its per- 
vading excellence, in the language of Mr. Justice Story, is, “that 
it varies its adjustments and proportions so as to meet the very 
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form and pressure of each particular case in all its complex habi- 
tudes.” 1 Story Eq. 420. 

The complainants went into the possession of the premises re- 
lying on the faith of the representations made by the defendant’s 
testator; they were ignorant of the fraud practised on them un- 
til sometime after they had entered on the premises; there is no 
fault to be imputed to them, they are the victims of a most un- 
scrupulous fraud, and seek to be relieved from it, and courts of 
equity will relieve the purchaser in cases of fraud before eviction. 
Edwards vs. McLeary, 1 Cooper Eq. R. 308; same case on appeal, 
2 Swanston R. 303; Abbott vs. Allen, 2 John. Ch. R. 519; Young 
vs. Harris, admr. et al. 2 Ala. R. new series, 108; Whitworth vs. 
Stuckey, 1 Richardson Eq. R. 408. 

In Abbott vs. Allen, the chancellor says: “If there be no fraud in 
the case, the purchaser must resort to his covenants if he apprehends 
a failure or defect of title, and wishes relief before eviction.” Cases 
of fraud were clearly recognised as an exception to the rule estab- 
lished by the court in Buimpus vs. Platner, 1 John. Ch. R. 213, and in 
the case of Abbott vs. Allen. In the latter case relief was denied on 
the ground that there was no fraud charged in the bill. 

In Young vs. Harris, admr. Ormond Judge, delivering the opin- 
ion of the court, says, “the argument of the counsel for the defend- 
ant in error is, that the plaintiff in error is not entitled to a decree 
rescinding the contract, because he has not been evicted, nor aban- 
doned the possession of the land. The decisions of this Court are 
uniform on this subject when the question has arisen at law, that 
the vendee, while he retains the possession, cannot refuse to pay 
the purchase money; otherwise it might happen that he would get 
the land without paying for it, as a court of law could exact no con- 
dition from him as the price of affording its aid. But in a court of 
chancery, where the rights of the parties can be accurately adjusted, 
no reason is perceived why the vendee, who has been induced by 
the fraudulent representations of the vendor to invest his money in 
the purchase of land, should be required as a prerequisite to relief 
in equity, to relinquish the possession of the land, and with it it may 
be his only hope of reimbursing himself. This point has not before 
been presented in this court; but we hesitate not to say, that where 
one, by the fraudulent silence, or fraudulent representations of 
another, in relation to material facts concerning the title of land, 
the falsehood of which he had not the means of ascertaining, and 
could not have ascertained by reasonable diligence, is induced to 
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invest his money in the purchase of land, or has made, on the 
faith of such purchase, valuable and lasting improvements, he can 
have relief in chancery before an eviction, and without an abandon- 
ment of the possession.” 

In Whitworth vs. Stuckey, Chancellor Harper delivering the opin- 
ion of the court, says: “Ido not find that a contract of sale has 
ever been relieved against, on the ground of an outstanding title 
while the vendee continues in possession, unless on the score of 
fraud.” At page 410 he remarks, “I have said, that any contract 
may be rescinded on the ‘score of fraud; and such is the case of 
Edwards vs. McLeary.” And we will only add, such is the case 
now before us for adjudication. Itis urged in support of the de- 
cision of the Court below, that the complainants do not offer to pay 
fur the occupation of the premises. Admitting a court of equity 
was not competent to adjust the rights of all the parties, in decree- 
ing a rescission of the contract and placing them in statu quo, 
which we do not for a moment suppose, yet in this case, it is a 
sufficient answer to say, that it nowhere appears on the face of 
complainants’ bill, that the occupation of the premises was worth 
any thing, or that the complainants have in any manner been 
benefited thereby. Sugden Law of Vendors, 9. 

The bill simply states, that the complainants relying on the 
representations of defendant’s testator, went into the possession of 
the premises; whether such possession has been beneficial or 
prejudicial to the complainants, whether they have made valua- 
ble and lasting improvements on the premises, or whether there 
was open land which they have profitably cultivated, does not ap- 
pear; and certainly until it is shown affirmatively that some amount 
of money was due from complainants to the defendant for the use 
and occupation of the premises, they cannot be required to offer 
payment thereof, as a pre-requisite to relief against an undisguised 
and admitted fraud. Our judgment is predicated on the case as 
made by the bill and demurrer, and we are all of the opinion that the 
Court below erred in sustaining the demurrer and dismissing the 
complainants’ bill. Let the judgment of the Court below be re- 
versed, and the cause reinstated. 





























PTE Si 








APPENDIX. 
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AN ACT 


To compel the Judges ot the Superior Courts of this State to con- 
vene at the seat of Government in this State, once in each year, 
for the purpose of establishing uniform Rulesof Practice through- 
out this State—Approved December 24, 1821. Prince, 449. 


From and after the next election of judges of the Superior 
Courts of this State, that it shall be the duty of the said several 
judges to convene at the seat of government of this State once in 
each year, at such atime as they ora majority of them may appoint, 
for the purpose of establishing uniform rules of practice through- 
out the several circuits of this State; and it shall be the duty of the 
judges so convened, to notify such of the judges who may be absent, 
of such rules or alterations of rules as may be established as afore- 


said, 





RULES OF PRACTICE 


At Law and in Equity, which have been established by the Judges of 
the Superior Courts of the State of Georgia in Convention, and now 


of force. 
COMMON LAW RULES. 


1. The order of pleading shall correspond with that laid down 
by Judge Blackstone ; and in no case shall more than one counsel 
he heard in conclusion. 

APPEALS. 


2. No appeal shall be entered unless goud security is given; ex- 
ceptions to the security on the appeal must be taken on or before 
09 
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the last day of the first term of the appeal ; and if such exceptions 
are sustained, other and good security shall be given, or the appeal 
will be dismissed. If the security, good at first, becomes in- 
solvent pending the appeal, the party appealing shall give other 
good security, in the discretion of the court, or the appeal shall be 
dismisssed. 

3. Appeals must be entered by the appellant in person, or by his 
attorney at law, or by any attorney in fact, duly authorized by 
warrant for that purpose; which warrant shall be filed in the 
clerk’s office at the time of entering the same. Upon cause shown, 
the court will allow time to file such warrant; but such appeal 
shall be of course dismissed, and execution issue without further 
order, if such warrant be not filed within the time allowed. 

4. Appeals shall be tried at the first term after the appeal has 
been entered, unless good cause be shown for a continuance ; 
among which good causes of a continuance a motion on oath, to 
make a substantial amendment to either declaration or answer, 
shall be considered sufficient, unless the opposite party shall per- 
mit the amendment to be made instanter. No appeal case shall 
be continued more than twice by the same party, but for unavoid- 
able Providential cause. 

5. When an appeal is entered, either of the parties litigant may 
make any amendment of the declaration or answer they may deem 
necessary. The party amending shall give notice thereofin writing, 
accompanied by a copy of the amendment to the adverse party, 
three months previous to the next term after the appeal; and if 
the party amending fail to give such notice, and the adverse party 
will state on oath, or the attorney at Taw state in his place, that he 
is taken by surprise, and is less prepared for trial in consequence 
of the amendment, the cause shall be continued at the instance of 
the amending party. 

6. The following shall be the form of the recognisance upon an 
appeal to be taken by the several clerks of the Superior and Inferior 
Courts in all cases of appeal ; which recognisance shall be entered 
on the minutes of the court and attested by the clerk : 


A. B. and verdict for the for dollars and 
vs. cents and cost. The being dissatisfied with 
C. D. ) the verdict of the jury rendered in the above cause, and 


having paid all cost and demanded an appeal, brings E. F and tenders 
him as his security, and they, the said and E. F, ac- 
knowledge themselves jointly and severally bound to the 


























RULES OF THE SUPERIOR COURTS. 467 


for the payment of the eventual condemnation money in 
said cause. 
In testimony whereof, they have hereunto set their hands and 
seals, this § day of , 18 
[SEAL.] 
[SEAL.] 


ANSWERS. 


7. In all cases, the answer of the defendant to a plaintiff’s de- 
claration shall plainly, fully, and distinctly set forth the causes and 
points of defence, and the evidence on trial shall be confined to 


the same. 
ATTORNEYS. 


8. Every person making application for admission to the bar 
must apply to some Superior Court in this State, and produce 
satisfactory evidence to the court of his being twenty-one years of 
age, of good moral character, and of his having read law. A cer- 
tificate of good moral character and of the applicant’s being of full 
age, signed by any Judge of the Superior Court of this State, or 
any reputable practising attorney thereof, will be deemed suffi- 
cient ; but from all other persons a written affidavit will be requir- 
ed, and shall undergo the whole examination touching his quali- 
fications in open court. All applicants for admission shall be 
examined on the principles of the common and statute law of 
England in force in this State, the principles of equity, the consti- 
tution of the United States, and of the State of Georgia, the statute 
laws of this State, and the rules of court. And in no case, shall 
any person be admitted who shall not be considered by the court 
to be qualified for the practice of the law. And the following 
oath shall be administered to every applicant upon his admission, 
viz: 


I, A B, do solemnly swear, (or affirm, as the case may be,) that I 
will justly and uprightly demean myself according to the laws, as an 
attorney, counsellor, and solicitor; and that I will support and 
defend the Constitution of the United States, and the Constitution 
of the State of Georgia—so HELP ME Gop. 


After which, the following commission shall be issued by the 
clerk : 
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STATE OF GEORGIA. 

At a Superior Court holden in and for the county of 
at Term, 18 

KNow ALL MEN BY THESE PRESENTS, That at the present sitting 
of this Court, A B made his application for leave to plead and 
practice in the several courts of law and equity in this State : 
Whereupon, the said A B having given satisfactory evidence of 
good moral character, and having been examined in open court, 
and being found well acquainted and skilled in the laws, he was 
admitted by the court to all the privileges of an attorney, solicitor 
and counsellor, in the several courts of law and equity in this 
State. 

In testimony whereof, the presiding Judge has hereunto set his 

+ hand, with the seal of the court annexed, this 
{u. s.] day of in the year 18 
C.D, 

E. F, Clerk. Judge Superior Court, Dist. Geo. 


9. No attorney shall ever attempt to argue or explain a case, 
after having been fully heard, and the opinion of the court has 
been fully pronounced, on pain of being considered in contempt. 

10. In all cases where payment or satisfaction shall be made on 
any judgment or execution either in whole or in part, it shall be 
the duty of the attorney receiving the same, forthwith to enter an 
acknowledgment thereof, and affile the same of record in the 
office of the clerk of the court where such judgment was rendered ; 
and such clerk is required to record such acknowledgment among 
the other proceedings in the cause, and also to make a note thereof 
on the docket of judgments, opposite the place where such judg- 
ment is entered. And any attorney failing to comply with this 
rule, on or before the last day of the term next succeeding the 
making of such payment or satisfaction, shall be considered in 
contempt, and shall pay a fine not exceeding twenty-five dollars, 
which it shall be the duty of the court to impose, and he shall 
thereupon moreover direct the recording and noting of such pay- 
ment or satisfaction. 

11. Writs and other proceedings may be signed by professional 
firms. When there is no firm, the christian name of the attorney 
shall be added ; but the usual abreviations and initials of all chris- 
tian names, shall be sufficient. 

12. No attorney, or other officer of court, shall be taken as dazl 
in any suit or action depending or undetermined therein, or as 
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security on any appeal or other proceeding. And for a violation 
of this rule, the attorney or officer in court so offending, shall be 
punished as for a contempt, and the party shall be compelled to 
give other bail or security. 


BAIL. 


13. In any case where a defendant, who has given bail, and has 
final judgment obtained against him, is confined in any jail in this 
State, other than that of the county from whence the first process 
issued, the capias ad satisfaciendum against such defendant, shall 
be considered as executed so far as to release the bail, when 
placed in the hands of the sheriff of the county where the said 
defendant is confined, and when the plaintiff or his attorney is 
notified of such confinement, and neglects to charge him with the 
said capias ad satisfaciendum within a reasonable time, the same 
shall be considered as executed, so far as to release the bail, and 
the bail, on motion and proof thereof shall be discharged. 


CERTIORARI. 


14. No certiorari will be sanctioned unless the alleged error be 
distinctly set forth in the petition; and no other errors shall be 
insisted upon at the hearing than are stated in the petition. 

15. All writs of certiorari shall, after having been docketed by 
the clerk, be delivered to the magistrate whose proceedings are 
the subject of complaint, and written notice shall be given to the 
opposite party in interest, at least ten days before the hearing of 
the cause, unless the certiorari shall be applied for and sanctioned 
within twenty days after the decision complained of. 


CLAIMS. 


16. In all cases of claims, as the burthen of proof rests with the 
plaintiff in execution, he is entitled to the conclusion, but if the 
claimant introduces no evidence, he shall have the conclusion ; 
and the plaintiff in execution shall in every case pay the jury fee; 
and in cases of illegality, the plaintiff in execution shall in like 
manner pay the jury fee and conclude. 

17. In cases of claims, when either the plaintiff in execution or 
the claimant dies, pending the claim, their representatives may be 
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made parties, on motion, and on producing letters testamentary or 
of administration. . 

18 When aclaim case is called in its order for trial, an issue 
must be tendered within five minutes, or the levy will be dismissed, 
and no exceptions will be allowed to the bond or affidavit in cases 
of claims or attachments after issue joined, except such as are taken 
in writing at or before the joining such issue. 


CLERKS AND SHERIFFS. 


19. When a criminal or civil process shall have been delivered 
to the sheriff, or his deputy, if no levy or service has been made in 
conformity with the exigency thereof, he shall state specially in his 
return the cause why such levy or service has not been made. If 
property which hath been levied on remains unsold, it shall be his 
duty to state the cause of its so remaining unsold, and to give a 
particular description of the same. 

20. The sheriff shall make a return to the clerk of the court at 
the opening thereof, of the names of the coroner and constables of 
the county, four of which constables the sheriff shall notify to at- 
tend each term, until the whole shall have served in turn; and the 
sheriff shall be bound always to have at least four staves for the 
constables. 

21. Every clerk and sheriff who cannot produce all the rules of 
court when required, shall be fined not exceeding ten dollars. 

22. The clerks shall keep a separate book in which they shall 
register the names of all persons who may be fined by the court, 
the time when, the offence for which they are fined, the amount re- 
ceived and disbursed. 

23. No clerk shall suffer any original paper of file to be taken 
from his office in vacation, without an order from the judge for that 
purpose. 

24. The sheriff of each county shall keep a bench-warrant docket, 
on which he shall enter all bench-warrants delivered to him, and 
the time when executed, if executed, the time when they may be 
delivered to him, and if not, the reason why they were not exe- 
cuted. 

25. The sheriff shall in all cases put the purchaser of real prop- 
erty at sheriff’s sale into possession of the premises, without fur- 
ther order or proceeding, when the defendant in execution was in 
possession of the same at the time of the levy or sale. 
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COLLATERAL ISSUES. 


26. No appeal shall be allowed in collateral issues ordered by 
the court; but the court will, in its discretion, grant a new trial 
upon such terms as shall appear just and reasonable. But where 
such collateral issue is tried in the Inferior Court, and said court is 
dissatisfied with the verdict, they may permit an appeal to the 
Superior Court, at their discretion. 


COMMISSIONS. 


27. The following shall be the form of a commission to take testi- 
mony by interrogatories: 


Georgia, By his honour _ one of the judges of the 


County. court for the County and State aforesaid. 
To esquires, greeting : 
Whereas there is a certain matter of controversy now depending 
in the court for said county, between 
and whereas is a material witness in said suit, and can- 


not attend our said court in person without manifest inconvenience : 

Now know ye, that we, reposing special trust and confidence 
in your prudence and fidelity, have appointed you, and you, or any 
two or more of you, are hereby authorized and required to cause the 
said personally to come before you, and, after being 
duly sworn, to examine concerning the said suit, 
agreeably to the interrogatories hereunto annexed; and the answers 
to the same being plainly and distinctly written, you are to send the 
same, closed up under your hands and seals, to our said coutt, to be 


held on the day in next, together with this writ. 
Witness the honourable one of the judges of said 
court, this day of 


28. Commissions may issue in blank in so so far as relates to the 
names of the commissioners, but the names of the witnesses intended 
to be examined shall be distinctly specified in the notice served 
upon the adverse party, preparatory to issuing the commission. See 
Prince, 211, 425. 

29. The time to be allowed for the return of commissions from 
any part of the United States of North America, if less than one 
hundred miles distant from the place of trial, shall be one month; 
if a greater distance, and less than five hundred miles, two months ; 
if at a greater distance, three months; to any part of the West 
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Indies, or South America, four months ; or to any part of Europe, 

‘ eight months. 

30. When a commission is returned it shall remain with the 
clerk for the benefit of either party, and may be opened by consent 
of both parties, such consent being written on the cover of the com- 
mission, or by an order of the judge, either in term time or in vaca- 
tion, but such order, if applied for in vacation, must be upon five 
days’ notice to the adverse party, or his attorney; and in cases of 
commission returned not executed or directed according to rule, 
either party in the cause shall, upon five days’ notice to the adverse 
party or his attorney, be permitted to return the commission and 
its contents to the commissioners, to be properly executed and di- 
rected. 

31. Commissions may be sent and returned by mail; to entitle 
the party to open the commission, the postmaster, his deputy or 
assistant, must receipt on the back, “ Received from A. B, one of 
the commissioners.” The names of the commissioners must be 
written across the seals of the envelope, and the commission have 
such direction as will enable the court to know that it was intended 
for that court, and the usual abreviations or initials of christian 
names of the commmissioners, witnesses, attorneys, clerks, magis- 
trates, and postmasters, shall be sufficient. 

._ 32. When a commission issues to examine a witness, its not 
having been returned shall be no cause of continuance, unless the 
party seeking the continuance will make the same affidavit of the 
materiality of the testimony as in the case of an absent witness. 
See Interrogatories. 


A” 


CONSENT. 


33. No consent between attorneys or parties will be enforced 
by the court, unless it be in writing, and signed by the parties to 
the consent. 

34. No consent to dispense with pleading will in any case be 
allowed, nor will any evidence be received of the contents of any 
written agreement between attorneys alleged to be lost, other 
than a sworn copy of said agreement. 


CONTINUANCE. 


35. In all applications for continuances upon the ground of the 
absence of a witness, it must be shown to the court that the wit- 
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ness is absent, that he has been subpened, that he resides in the 
county where the case is pending, that his or her testimony is 
material, such witness is not absent by the permission, directly 
or indirectly, of such applicant, that he or she expects and be- 
lieves that he or she will be able to procure the testimony of 
such witness at the next term of said court, and that such affidavit 
or application is made, not for delay, but to enable the party to 
procure the testimony of such absent witness or witnesses, and 
must state the facts expected to be proved by such witness. 

36. When on application for a continuance, the party makes an 
affidavit of the facts which he expects to prove by the absent wit- 
ness, the opposite party shall not be allowed to force a trial by an 
admission of the facts stated in such affidavit. 


DEFAULT. 


37. Upon opening a judgment by default the defendants shall 
plead instanter, to the merits of the action; and no default shall 
be opened but upon payment of all costs which may have accrued, 
including two dollars of the attorney’s fee. The entry of default 
upon the bench docket, shall be sufficient evidence of the judg- 
ment. If the plaintiff allege himself to be surprised by the plea, 
the cause shall be continued at the instance of the defendant. 


DOCKETS. 


38. After the court is opened, and until it adjourns each day, 
the Judge’s dockets shall not be subject to the inspection of the 
bar, or their clients. 

39. A criminal docket, a docket of original writs and processes, 
claims and special writs, as also a docket of appeals, shall be made 
out by the clerk for the use of the court, copies of each of which 
shall be furnished the bar, and shall be delivered at the first open- 
ing of the term; and all causes shall be called and tried in the 
order in which they are docketed, without any preference or delay, 
unless it shall appear to the court that it shall be injurious to press 
a cause to trial when regularly called. A different order in call- 
ing the docket may be pursued by the court, in its discretion, for 
the purpose of giving facility and expedition to its proceedings. 
The dockets shall be called but once, but if parties by consent, 
under permission of the court, continue their cases from day to 
day, said cases shall not stand for trial until all the other business 
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of the court is finished, and then they may be tried in their order, 
at the discretion of the court. 

40. The clerk of each court shall keep a motion docket, on 
which shall be entered all motions originating in the said court, or 
transferred for argument from other counties. A party applying 
to have a motion docketed, shall certify in writing to the clerk the 
delivery of a brief of such motion to the Judge, and shall pay to 
the clerk one dollar at the time of docketing the same. All mo- 
tions shall be called and heard in the order in which they are 
docketed, nor shall any motion be heard until the same shall have 
been docketed in conformity to this rule. 


EXCEPTIONS. 


41. All matters appearing on the face of the declaration or pro- 
cess, that would not be good in arrest of judgment, shall be taken 
advantage of at the first term, and will be immediately determined 
on by the court; unless where the court may entertain a doubt as 
to the law on the point: if so, the cause will be suspended, giving 
the defendant leave to plead his exceptions specially, together 


with any other matter which he intends to rely on in his defence. 


The exceptions thus pleaded shall be argued at a subsequent 
term, and if not sustained, the plaintiff shall have his election to 
try then or to continue without a showing. 


EXECUTORS AND ADMINISTRATORS. 


42. An executor or administrator shall not be permitted, in 
answer, to deny any deed, bond, bill, note, or other written instru- 
ment of his testator or intestate, being the foundation of the 
plaintiff’s action, without an oath or affirmation indorsed on such 
plea or answer, that he has reason to believe and does verily be- 
lieve that such plea or answer is true. 


ILLEGALITY. 


43. When an affidavit of illegality is made, on account of par- 
tial payment made on the execution, the defendant at the time of 
making such affidavit, must pay up the amount he admits to be 
due, or the sheriff shall proceed to raise that amount and accept 
the affidavit for the balance. 

44. No second affidavit of illegality shall be received by any 
sheriff or other officer. 
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IMPARLANCE, 


45. No imparlance shall ve allowed on writs of scire facias, 
issued to enforce recognisances, either on the civil or criminal side 
of the court, to make executors or administrators parties to a cause 
pending therein, or for the revival of judgments, unless upon special 
cause shown to the court. 


INTERROGATORIES. 


46. When a cause is proceeding ex parte to a jury, interroga- 
tories may be served by depositing a copy with the clerk, and 
posting a notice to that effect in his office, addressed to the party 
in default, ten days before issuing out a commission. No exception 
to a written interrogatory on the ground that it is a leading ques- 
tion shall prevail, unless it be filed with the interrogatories, before 
the issuing the commission. 

47. All objections to the execution and return of interrogatories 
on appeal trials, the form of the commission, or service of notice, 
must be made by the party seeking to avail himself of them, before 
the cause has been submitted tothe jury, or they will not be heard 
by the court: provided that the said interrogatories have been 
twenty-four hours in the clerk’s office ; and if they have remained 
in the possession of the party intending to use them, they shall be 
communicated to the adverse party before the cause is called for 
trial. 


JUSTICES OF THE PEACE. 


48. The justices of the peace shall return all examinations and 
recognisances by them taken, or other papers that may be neces- 
sary to be acted upon by the superior courts of their respective 
counties, on or before the first day of the term of each court, ex- 
cept in the counties of Richmond and Chatham, where they shall 
make said return ten days before said courts, if taken that length 
of time before the sitting of the court. 


LOST PAPERS. 

49. Upon the loss of any original declaration, plea, bill of in- 
dictment, or other office paper, a copy of the same shall be estab- 
lished instanter. 

50. Whenever a party wishes to introduce the copy of a deed 
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or other instrument, between the parties litigant, in evidence, the 
oath of the party stating his belief of the loss or destruction of the 
original, and that it is not in his possession, power or custody, 
shall be a sufficient foundation for tbe introduction of such se- 
condary evidence. 

51. Whenever a party wishes to introduce the copy of a grant 
in evidence, the oath of the party stating that the original is not 
in his power or possession, and that he knows not where it is, shall 
be sufficient foundation for the introduction of such copy. 

52. When any person shall seek to establish lost papers under 
the 6th section of the Judiciary act of 1799, he shall present a 
petition to the Superior Court, together with a copy in substance 
of the paper lost, as nearly as he can recollect; which copy shall 
be sworn to by the party or proved by other evidence: where- 
upon a rule nisi may be obtained calling upon the opposite party 
to show cause (if any he have,) why the copy should not be estab- 
lished in lieu of the original so lost; which rule shall be personally 
served on the party if to be found within the State, and if he can- 
not be found, then the said rule nisi shall be published in some 
public gazette in the State for the space of three months, 


° 
MOTIONS. 


53. All grounds of motion for nonsuit, in arrest of judgment, 
and for continuance, all objections to testimony, and all exceptions 
to declarations, must be urged and insisted upon at once. And 
after a decision upon one or more grounds, no others afterwards 
urged will be heard by the court. ~ 

54. All motions for amendment of the declaration shall be made 
at the first term, or after the case is continued, at any subsequent 
term; and all motions for amendment of the answer, shall likewise 
be made after the continuance of the case; and a copy of the 
amendment in either case shall be served on the opposite party. 
Exceptions to the declaration or answer, shall be taken before 
the case is submitted to the jury, either at common law or on 
the appeal; and in no case shall the declaration or answer be 
amended in matters of substance after the case has gone to the 
jury, at common law, nor on the appeal, except at the discretion 
of the court, and upon payment of costs; and provided that in all 
cases when an amendment of the declaration or answer is made 
after the case has gone to the jury on the appeal, the party so 
amending shall be charged with a continuance at the pleasure of 
the court or the opposite party. 
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55. On all rules to show cause, the party called on shall begin 
and end his cause; and on all special matters, springing out of a 
cause at issue, the actor or party submitting a point to the court, 
shall in like manner begin and close, and in all cases arising ex- 
delicto, if the defendant pleads justification, and takes upon him- 
self the burthen of proof, he shall have the like privilege. 

56. Every motion for any rule or order, shall be submitted to 
the court in writing by the counsel who makes it, and if granted 
by the court, shall be delivered to the clerk. 


NOTICE. 


57. No notices under the 6th section of the Judiciary act of 
1799, hereafter to be served, shall be available, unless the party for 
whose benefit they shall be served, or his agent, shall previously 
have made affidavit, (or his attorney stated in his place,) that the 
deponent or attorney has reason to believe the books or papers 
required to be produced, are or have been in existence, that he 
believes they are within the possession, power or control of the 
person notified, and that they are material to the issue, (which 
affidavit shall be filed in office before the notice shall be available,) 
nor unless the court shall be of opinion that the books or papers 
sought to be obtained are material to the issue. And it shall be 
deemed a sufficient compliance with the notice, (whether served 
heretofore or hereafter,) if the party notified being a resident of 
any other county of the State than that wherein the case is pend- 
ing, shall make an affidavit in writing before some judicial officer 
of the State, that the books or papers required and not produced, 
are not, nor have been in his possession, power or control since 
the service of such notice. And if the person notified be, or re- 
side without the State, at the time of receiving such notice, an 
affidavit to the foregoing effect, taken before some judge of the 
Superior or County Court of the State or Kingdom in which he 
may be, shall be deemed sufficient. 

58. In actions of assumpsit for the recovery of unliquidated de- 
mands, a bill of particulars shall be annexed to the copy served 
on the defendant; and in every case where the plea of set-off shall 
be filed, a copy of the set-off shall be filed at the time of filing the 
answer, and when the bill of particulars is not annexed to the 
declaration, the plaintiff shall lose a term; and if service of said 
bill of particulars is not effected upon the defendant by the suc- 
ceeding term, a non-suit shall be awarded. 
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59. When a merchant or tradesman, being a party toa suit in 
any of the courts of this State, shall be notified to produce his 
books of accounts, or any of them, to be used as testimony on the 
trial, if the party so notified shall transmit to the court, in which 
the case is pending, a transcript from his books of all his accounts 
and dealings with the opposite party, together with an affidavit 
(taken pursuant to the fifty-seventh common law rule of court,) that 
the same is a fair and perfect transcript as aforesaid, and that he 
cannot produce the book or books required without suffering a 
material injury in his trade, this shall be deemed a compliance 
with the notice; provided, if the adverse party will swear that he 
verily believes that the books contain entries material to him which 
do not appear in the transcript, the court will grant him a com- 
mission to be directed to certain persons named by the parties, and 
approved by the court to cause the adverse party to produce the 
book or books required, (he being first sworn that the book or 
books produced is, or are all that he has, that answer to the de- 
scription in the notice,) and to examine said books, and to trans- 
mit to the court a fair statement of the accounts between the par- 
ties, under their hands, sealed and transmitted, as on other com- 
missions; which statement, when received, shall be deemed a 
sufficient compliance with the notice. 

60. All notices required to be given to any officer of the court, 
must be in writing. 

° 


NEW TRIALS. 


61. A motion for a new trial shall not operate as a supersedeas, 
unless an order to that effect be entered on the minutes; and in 
every application for a new trial, a brief of the testimony in the 
cause shall be filed by the party applying for such new trial, under 
the revision and approval of the court. 


PROCHEIN AMI. 


62. No prochein ami shall be permitted to institute any personal 
action, in the name and behalf of an infant, until such prochein ami 
shall have entered into sufficient bond to the Governor of the State, 
for the use of the infant and his representatives, conditioned well 
and faithfully to account of and concerning his said trust, which 
bond may be sued by order of the court in the name of the Gov- 
ernor, and for the use of such infant; and such bond shall be filed 
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in the office of the clerk of the court in which the suit may be com- 
menced. 


RECOGNISANCES, 


63. All recognisances taken by the clerk for the appearance of 
either parties or witnesses, shall be written in a book for that pur- 
pose, separate and distinct from the minutes, to which he shall affix 
an alphabetical index. . 


SCIRE FACIAS. 


64. Writs of scire facias, issued to revive judgments, shall be re- 
turnable to the next superior court of the county where the de- 
fendant or defendants reside, under the following regulations, viz : 
The party suing out such writs shall procure a full exemplification 
of the record of the judgment, which shall be sent to the clerk of 
the superior court of the county where the scire facias is made re- 
turnable, and filed with the same, whereupon judgment may be re- 
vived on such exemplification, in like manner as if the original 
judgment had been recovered in the county where the scire facias 
is made returnable. 

65. A suggestion of the death of either party, for the purpose of 
enabling the survivor, or the representatives of such deceased party, 
to issue scire facias to revive, may he made either in term time or 
in vacation ; in either case the order for issuing the scire facias 
shall be of course, and be granted by the clerk; and such sugges- 
tion, and the order thereon, shall be filed among the proceedings in 


the cause. 
SIGNING JUDGMENTS. 


66. In all and every case when a verdict has been obtained at 
common law, and an appeal entered without judgment signed upon 
the said verdict, judgment shall not afterwards be signed further 
back than the time of disposing said appeal. 


SUBPGNA. 


67. Subpoenas duces tecum may issue against third persons with- 
out order, at any time, upon application to the clerk. 
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SURVEYS. 


68. County surveyors are required to deliver copies of re-sur- 
veys by them made, to each of the parties concerned upon their 
application, and at their own proper costs, within ten days after 
such application is made; and the surveyor executing a survey shall 
be bound to attend court to prove the same, and shall be allowed 
the per diem pay of a witness attending upon subpeena. 

69. Surveys of lands in any quantity of two hundred acres, or 
less, shall be laid down by a scale of ten chains to the inch; and 
over that quantity, by a scale of twenty chains to an inch, 

70. No survey made under the rule of court shall be received in 
evidence, unless it appears that at least ten days’ notice of the time 
of commencing such survey was given to the opposite party by the 
one who offers it in evidence. 

71. Every surveyor shall represent on his plat, as nearly as he 
can, the different enclosures of the parties, and the extent or bounda- 
ries within which each party may have exercised acts of ownership. 

72. After a cause has gone to the jury, and any evidence been 
heard in it, neither party shall be allowed to make any objection to 
a rule of survey made in the case, or the manner in which it may 
have been obtained, or the survey executed. 

73. Either party, in actions of ejectment, shall be entitled as 
matter of right, to a rule of survey, upon application to the clerk 


in vacation. 


WITNESSES. 

74, Witnesses shall first be examined by the party introducing 
them, then cross-examined by the adverse party ; further examina- 
tion shall not be had but by leave of the court first obtained, and 
then only upon the declaration of the attorney or witness, that a 
material fact has not been stated, to which all further inquiries shall 
be directed; and in all cases in which more than one attorney is 
retained on either side, the examination and cross-examination shall 
be conducted by one of the counsel only, and at the opening of the 
case both parties shall state to the court to which attorney the ex- 
amination and cross-examination of witnesses is confined. 
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RULES IN EQUITY. 


1. When a bill has been sanctioned and filed, and the usual pro- 
cess taken out and served or advertised according to the rules of 
court, and no answer shall be filed within the time allowed, if the 
defendant or defendants still remain in contempt at the next term 
thereafter, so as to entitle the complainant to have his bill taken 
pro confesso, the order shall be made by the court on application of 
the complainant; but such order shall only operate as an interlocu- 
tory decree, which shall entitle the complainant to have his cause 
submitted ex parte toa jury; provided always, that if the com- 
plainant or complainants shall swear or affirm that the answer of 
the defendant or defendants to the whole or part of the charges 
contained in the said bill is absolutely necessary, and that without 
such. answer he, she, or they cannot support the truth of his, her, or 
their allegations, the court may permit such complainant or com- 
plainants to make a special oath or affirmation (as the case may be) 
of what he, she, or they know or believe the said defendant or de- 
fendants could or ought to answer, and such oath or affirmation 
may be given to the jury, together with the bill and other proof. 

2. When a defendant or defendants reside out of the county in 
which a bill originates, and is sanctioned, which fact must be veri- 
fied by affidavit, the court, or judge at chambers, shall pass such 
order for appearance and answer as the distance of defendant’s 
residence shall warrant, service or publication of which order, ac- 
cording to the exigency thereof, shall be deemed a sufficient ser- 
vice to compel an appearance; and subsequent proceedings shall 
be the same as if the defendant or defendants had been served with 
process by the sheriff of the county where the subpeena is made re- 
turnable. And if it shall appear by affidavit that a defendant is 
absent from this State, or cannot be found therein, service may be 
effected by publication in a public newspaper upon the order of 
the court, requiring him to appear and answer the complainant’s 
bill in such time as the court may direct. 

3. A plea or demurrer, in part or to the whole of a bill, shall be 
filed at the return term, and shall be argued during the term, or 
upon motion and cause shown at such other time as the court may 
direct. The court will, however, in its discretion, upon sufficient 
cause shown, grant further time for filing such plea or demurrer, 
and such order shall express the time within which the same shall 
be filed, and the further time thereafter within which it shall be 
argued or be considered as dismissed. And notice in writing of 
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the filing of such plea or demurrer, shall be given to the adverse 
party or his counsel at the time of filing thereof. The defendant 
or defendants in any bill in equity may demur, plead, and answer 
at the same time, at the first term; the demurrer, plea, and answer 
may be separately disposed of in their order, but the filing of the 
plea or answer shall in no case operate to overrule the demurrer. 

4, All answers shall be filed within four months after the adjonrn- 
ment of the court to which the subpeena is returnable, unless further 
time be granted. Exceptions to answers must be filed before the 
hour for jury business on the second day of the term thereafter, or 
said answers will be deemed sufficient ; and if such exceptions shall 
be sustained by the court, the defendant shall perfect his answer 
within such further time as the court may order. But if said 
amended answer be defective, the defendant may be punished as 
for contempt, and shall pay all costs that have accrued up to the 
time of filing such defective answer. Nothing in this rule shall be 
construed to prevent the respondent from filing his answer at any 
time after the filing a bill for injunction against him, and moving 
the judge at chambers, who granted the bill for the dissolution of 
the injunction, if the equity of the bill shall be sworn off by the 
answer. But in such cases a rule nisi stating the grounds of the ap- 
plication, and fixing the time and place of hearing the motion, shall 
be served upon the complainant at least ten days before the hearing 
of any such motion ; and the judge shall have power to order such 
amendments as are usually made in open court, and to hear and 
determine exceptions to answers. 

5. A general replication to the answer shall be filed, and what is 
admitted in the answer shall remain admitted, notwithstanding such 
general replication. No special replication shall be received, but 
the complainant may, by his replication, controvert any part of the 
facts stated in the defendant’s answer, if he will admit the rest to 
‘be true; and such replication shall be confined to the particular 
matter controverted, and the defendant shall only be obliged to 
produce proof of such controverted matter. In either case the 
cause shall be at issue after replication filed without rejoinder. 

6. In trials in equity the jury shall be taken from the panel of 
the grand inquest, in the manner prescribed by law for the se- 
lection of special jurors. 

7. When a bill praying an injunction is presented to the judge 
for his sanction, there shall be annexed to it the clerk’s certificate of 
payment of costs, and security being given as required by law; and 
on application to the judge additional security may be ordered if 
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circumstances require it. All injunctions shall be granted until 
further order had thereon. 

8. An injunction shall not issue to stay proceedings at law in 
any action in which a verdict shall have been given for money, 
unless a sum of money equal to the amount which the party ap- 
plying for the injunction acknowledges to be due, is deposited with 
the clerk of the court, to be paid to the adverse party ; and a certifi- 
cate of such payment shall accompany the bill. 

9. When either party in a suit at law shall be desirious of obtain- 
ing the interposition of the court, in the exercise of its equitable 
jurisdiction in the prosecution or defence of said suit, the applica- 
tion therefor shall be by bill, which may be sanctioned by the judge 
upon such terms as shall seem just and reasonable. *And no bill 
to enjoin an action at law shall be sanctioned by the judge, unless 
the same shall be presented in time to be made returnable to the 
regular trial term of the case next after the sanction of the bill, 
unless good cause to the contrary, to be judged of by the chancellor, 
shall be shown in the application for the bill, and be sworn to by 
the party. 

10. Commissions shall be issued, returned, and published, and 
notice of interrogatories given in like manner as in cases-of com- 
mon law; and the like rules shall be observed on application for 
continuances. 

11. The oath or affirmation of a defendant, to his or her answer 
shall be in the following form : “You, A B, do swear or solemnly, 
sincerely, and truly declare and affirm, (as the case may be,) that 
what is contained in your answer, as far as concerns your own act 
and deed is true of your own knowledge; and that what relates 
to the act or deed or any other persons, you believe to be true.” 

12. Bills may be revived by petition to the judge at chambers, 
or at a term time; and upon the presentment of a petition for that 
purpose, an order for the revival of the bill mst causa, on the first 
day of the term next thereafter shall be passed, a copy of petition 
and order shall be served by the sheriff on the defendant, at least 
twenty days before the meeting of the said court. No bill or 
subpeena will be required. 

13. When a case in equity shall be tried by a jury, who shall 
render a verdict for a specific sum, a decree shall be entered for 
such sum, and such execution may be issued thereon, as if the 
cause had been decided at common law. Where the finding of a 





* Amendatory of the original rule. 
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jury is special, and requires the payment of money, and some duty 
to be performed, the sum so found may be recovered in the man- 
ner herein before provided ; and such duty shall be enforced by 
the court by attachment for contempt or otherwise, according to 
the course of proceedings in equity. 

14. The clerk shall keep a docket for equity cases, distinct and 
separate from the causes at common law, in which shall be regis- 
tered the names of the parties, and titles of all bills, and the time of 
filing the same, with notices of the pleadings and orders in the 
cause up to the final decree. 

15. In all cases where the parties go to trial upon the bill and 
answer alone, the complainant’s solicitor shall have the conclusion. 

16. After appearance by the party defendant to any bill in 
equity, by any solicitor of this court, the service of any subpena 
to make better answer, or any rule or order of the court on such 
defendant or solicitor, shall be sufficient. Service upon complain- 
ant, or his solicitor, shall in like manner be deemed sufficient ser- 
vice. 

17. Copies of all deeds, writings, and other exhibits, shall be 
filed with the bill or answer, and no other exhibits shall be ad- 
mitted, unless by order of the court, for some special and good 
cause shown. The production of the original, if not admitted by 
the answer, may be required on the hearing: and upon applica- 
tion to the court, or to the judge in vacation and cause shown, 
the original of any exhibit will be ordered to be deposited in the 
clerk’s office for the inspection of the adverse party. 

18. Applications for writs of ne exeat other than such as are 
provided for by the act of December 6th, 1813, shall be upon bill 
filed, and sworn to or affirmed by complainant or his attorney in 
fact; and such oath or affirmation shall particularly state the 
amount of the debt claimed, and that the sum mentioned is 
then due, and that there is reason to apprehend the loss of the 
whole, or a part of said sum, if the defendant should depart with- 
out the jurisdiction of the court. The sheriff shall discharge the 
defendant from custody under such writ, upon his giving bond, 
with two good securities, (who shall be liable to be excepted to, 
in like manner as in case of bail at common law,) conditioned for 
the payment to the complainant, his executors and administrators, 
of such sum as shall be decreed with interest and costs, and fur- 
ther, in all respects to do, conform to, and perform the decree of 
the court in the premises. 

19. When auditors have made up their report, the same shall 
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be returned into the clerk’s office without delay, and shall remain- 
open to the inspection of both parties. 

20. A docket of decrees, and also a docket of executions, or 
other process for the enforcement of decrees, shall be kept by the 
clerk, in cases in equity, in like manner as the dockets of judg- 
ments and executions at law; and the acknowledgment of satis- 
faction on decrees in equity may be enforced in the same manner, 
and under the like penalties as judgments at law. 

21. The rule at common law which requires a prochein ami of 
an infant to give bond to account &c., shall also be observed in 
equity. 


END OF APPENDIX. 


























INDEX. 


A. 
ABATEMENT. 


. When both parties, plaintiff and defendant, die pending 
a suit upon a note, the action does not abate. Their 
respective representatives may be made parties by scare 
Jfacias at the same time, and the action proceed. See 
title “ Parties,” Exrs. of Henderson vs. Alexander, Admr. 


ACTIONS. 


. Joint and several contractors, when sued together in the 
same action, are considered, under the Act of 1820 regu- 
lating the mode of prosecuting actions against contrac- 
tors and co-partners, as joint coutractors. See title “ Jot 
Contractors and Co-partners,” Tedlievs. Dill - - 


ACTS DECLARED CONSTITUTIONAL. 


. The Act of 21st December, 1843, authorizing grants to 
issue to certain persons on the conditions therein stated 
to any ungranted lot of land in the several counties 
mentioned therein, is constitutional. Brinsfeld vs. Carter 


. The 15th Section of the 14th Division of the Penal Code 
allowing the State ten peremptory challenges, is consti- 
tutional and valid. Hudgins vs. The State - - 


ADMINISTRATORS. 


. The administrator of an appellant, where the security 
on appeal, good at first becomes insolvent pending the 
appeal, is not bound to give additional security. Lati- 
mer, Whiting § Co. vs. Admrs. Ware - - - 
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ADMISSIONS. 


Where one through a mistake of the law, acknowledges 
himself under an obligation which the law will not im- 
pose upon him, he shall not be bound thereby. Solomon 
vs. Solomon, Executor, Sc. - - - - 


When admissions of one partner not a party to the suit 
admissible to charge the other members, see title “ Evi- 
dence.” McCutchin vs. Bankston - - - 


AFFIDAVIT OF ILLEGALITY. 


When a defendant in execution files an affidavit of ille- 
gality thereto, he is bound at his peril, to state all the 
grounds of illegality which exist at that time, and pre- 
sent the same to the court, in the manner required by 
the statute and rule of court. Hurt vs. Mason - : 


No second affidavit of illegality will be allowed for 
causes which existed at the time of filing the first. Jd. 


AGENTS. 


Public agents, contracting in behalf of the public, are not 
individually liable for the payment of such contracts ; as 
where a note was given by four individuals who were 
acting as Justices of the Inferior Court for the County 
of Heard, for the erection of a court-house for the bene- 
fit of the county, under the authority of a public statute. 
Ghent and others vs. Adams - - . " 


An agent who admits money in his hands belonging to 

his principal, is liable for interest thereon from the time 

he received it. Anderson and others vs. The State - 
AGREEMENTS, CONTRACTS, &c. 


Public agents, contracting in behalf of the public, are 
not individually liable. Ghent and others vs. Adams - 


Where Justices of the Inferior Court sign a note with 
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the addition of the initials J. I. C. to their names, parol 
evidence is admissible for the purpose of showing, 
(when there is any doubt,) whether the contract was in 
fact made in their individual or official character as 
agents of the public. Id. - - - - 


AMENDMENTS. 


In declaring on a contract, in which A agrees to gather | 


and distil the peaches in B’s orchard, and deliver to him 
one third of the brandy, provided that A runs two stills, 
or runs one still and can do it: a failure to aver that the 
defendant run two stills, or one still and could distil plain- 
tiff’s peaches, is bad upon special demurrer, but amend- 
able. Murphyvs. Lawrence - - - - 


A breach by assignment, generally, that the defendant 
has not performed his promise or agreement, is bad 
upon special demurrer, but amendable. Id. - - 


An application to amend a judgment, is an appeal to the 
discretionary power of the courts. Saffold vs. Keenan 


The discretion of the circuit courts will not be controlled 
in refusing motions to amend judgments after fourteen 
years acquiescence, especially where the proposed altera- 
tion would fix the defendant with a heavy liability ; and 
where too, the error complained of is not one which 
falsifies the record, but where the objection is that the 
judgment rendered is not so beneficial to the plaintiff as it 
might have been made. Ib. - - - - 


When a writof error may be amended. See title “ Writ 
of Error.” Long and others vs. Strickland - - 


When a writ of error may be amended by adding a ne- 
cessary party. See title “ Writ of Error.” Cary, As- 
signee, &c. ads. Rice, Receiver, §c. - - - 


APPEALS. 


Under the judiciary Act of 1799 allowing appeals to be 
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entered upon the payment of costs and giving security 
for the eventual condemnation money, the party appeal- 
ing need not himself sign the bond. Pedttee vs. Flewellen 


. Where an appeal has been entered by the intestate in 


his life-time, and the security, good at the time, becomes 
insolvent pending the appeal, the administrator of the 
deceased is not bound to give additional security. Lat- 
imer, Whiting & Co. vs. Admrs. Ware - - - 


. Where an appeal is entered, a writ of error will not lie 


for any errors committed by the Court below upon the 
trial before the petit jury. Carter and wife vs. Buchanan 


APPEARANCE. 


. What sufficient to relieve bail in criminal cases. See title 


“ Bail and their Principals.’ Dennard & Alexander vs. 
The State - - - - - : 


ATTORNEYS AT LAW. 


. The attorneys at law against whom no fraud is charged 


nor relief sought, ought not to be made parties with their 
clients, in a bill to set aside a judgment at law. Kenan 
& Rockwell vs. Miller - - - - - 


BAIL AND THEIR PRINCIPALS, 


. The condition of a recognisance, or bond to appear and 


answer to acriminal charge at a given term of the court, 
is not fulfilled by the principal’s being present at that term; 
the condition of such a bond is not fulfilled by appearing 
and answering to the charge by pleading to it; but the 
accused must be and appear at the first term, and con- 
tinue to appear until he is permitted to go by leave of 
the court had, or until he is acquitted or otherwise legally 
discharged ; or if convicted, until sentence is passed ; 
in order to the fulfilment of the obligation of the bond, 
and the release of the securities. Dennard & Alexander 
vs. The State - . - - - - 
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INDEX. 
BAIL-BOND OR RECOGNISANCE. 


1. A recognisance, or obligation to appear and answer to a 
criminal charge, attested only by one not being a mag- 
istrate, is not a recognisance technically, but is good as 
a bond. Dennard 5 Alexander vs. The State - - 


BAIL. 


. When bail surrenders his principal during the session of 
the court, it is his duty to have an exoneretur entered on 
the minutes of the court, which will be the only legal 
evidence of his discharge. Griffin vs. Moore - - 


. According to the provisions of the Judiciary Act of 1799, 
the liability of bail in this State, is not absolutely fixed 
until the plaintiff in the action obtains final judgment for 
his demand, and a capias ad satisfaciendum issues there- 
on and the principal cannot be found ; scire facias issues 
against the bail, which must be served twenty days be- 
fore the court, and judgment thereon. Held, that the 
bail has the right to surrender his principal in discharge 
of his liability, at any time before final judgment on the 
scire facias ; and that the death of the party between the 
return of non est inventus, and final judgment on the scire 
facias, might be shown in discharge of the bail. 1b. - 


BAILMENTS. 


. See title “ Carriers.” Fish vs. Chapman § Ross 


BILLS, NOTES, &c. 


. The bona fide holder of a negotiable note payable to 
bearer, for a valuable consideration, without any notice 
of the facts which impugn its validity as between the 
previous parties, if it is transferred before it becomes 
due, takes it unaffected by these facts. Bond vs. The 


Central Bank - . - . - - 


. The holder of a negotiable instrument, 7s presumed to be 
a bona fide holder for a valuable consideration, without 


notice. Jb. - - - - 
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. The extinguishment of a pre-existing debt, constitutes a 


valuable consideration for the transfer of a negotiable 
note. And the holder thus receiving it, before due, and 
without notice, is unaffected by the equities between 
the antecedent parties, Ib.  - - - - 


. In suit upon bill, note, or other instrument, appearing 


upon its face to have been altered, the plaintiff is not 
required to produce evidence to explain it, where it is 
declared upon, as altered, unless the same is denied by 
the defendant on oath under the Judiciary Act of 1799. 
See title “ Evidence.” Tedlie vs. Dill - - . 


. What demands the defendant may set off against the 


payee in a suit by the indorsee See title “ Set-off.” 
Tinsley vs. Beall - - - . ‘ 


. When a note signed by the makers with the initials J. I. 


C. to their names, it is competent to show by parol evi- 
dence that they acted in their official character as agents 
of the public. Ghent and others vs. Adams - - 


BILL OF EXCEPTIONS. 


. Bill of exceptions not having been signed by the pre- 


siding judge within four days after the trial below, case 
will be dismissed upon motion. See title “ Writ of Er- 
ror.” Smith, Admr. vs. Burn & MeLendon - . 


Testimony on the trial below not embodied in the bill 
of exceptions, case will be dismissed. I. - . 


. Where the bill of exceptions to the decision of the 


Court below, on a demurrer to a bill of review, was duly 
certified by the presiding judge thereof, which contained 
a clear statement of the points made and decided by him 
on the demurrer, as well as the grounds of the decision ; 
it was held, the formal order overruling the demurrer, and 
the special reasons of the Court below for its judgment, 
were not indispensably necessary to the hearing of the 
cause in the Supreme Court. Cary, Assignee, &c. ads. 
Rice, Recewer, &c. : - - . ° 
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BOND. 


. The act of the Legislature of 1841 repealed the charter 
of the Bank of Darien, and transferred its assets 
to the Central Bank. John R. Anderson, Esq. was 
appointed by the Central Bank an agent to collect these 
assets, and gave bond. Held, that this bond was correctly 
made payable to the Governor of the State of Georgia. 
Anderson and others vs. The State - - - 


BREACH. 


. Wien breach in plaintiff’s declaration is bad upon 
special demurrer, but amendable. See title “ Amend- 
ment.” Murphy vs. Lawrence - - . ‘4 


CARRIERS. 


. One who contracts to transport goods from one point to 
another, and deliver them in, good order and condition, 
unavoidable accidents only excepted, is not a common car- 
rier, but is responsible on his contract as‘one. Fish vs. 
Chapman & Ross - . - -- - 


. To make a person a common carrier, he must exercise it 
as a common employment; he must undertake to carry 
goods for persons generally, and he must hold himself 
out as ready to engage in the transportation of goods 
for hire as a business, and not as a casual occupation pro 
hac vice. Ib, - : : - - 


. Unavoidable is synonymous with znevitable; and inevitable, 
or unavoidable accidents, are the same with the acts of 
God, which means any accident produced by physical 
causes, which are inevitable; such as lightnings, storms, 
perils of the seas, earthquakes, sudden death, illness. 
Ib. - - - - - - - 


. A common carrier is in the nature of an insurer of the 
goods intrusted to his care, and is responsible for every 
injury sustained by them occasioned by any means what- 
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ever, except only the act of God and the King’s enemies. 
Ib. - - - - - - - 


. Nor can he vary his responsibility by notice or special 


acceptance, such being void as contravening the policy 


of the law; but he may require the nature and value of — 


the goods to be made known to him, and may avail him- 
self of any fraudulent acts or sayings of his employers. 


Ib. - . . - - - - 
CASE FOR DECEIT. 


. When this action will lie. See title “ Deceit.’ Adminis# 


trator of Green vs. Bryant - - . r 


CESTUI QUE TRUST. 


. William Pelot conveyed by deed certain slaves to Levi 


S. D’Lyon, in trust for the sole and separate use of his 
wife, Elvina R. Pelot, during her life, and after her death 
to her children. The deed authorized the cestui que trust, 
Mrs. Pelot, by and with the advice and consent of her 
trustee, to sell and dispose of the estate whenever she 
shall deem it proper to do so, and to re-invest the pro- 
ceeds, &c. Mrs. Pelot purchased from Augustus Myd- 
dleton a tract of land, the growing crop thereon, and also 
the stock of cattle, and hired the services of three ne- 
groes belonging to Myddleton, till,the close of the year, 
to assist in the crop, for the sum of $1,476. Two notes 
were given by her for the amount, to be secured by a 
mortgage on the four slaves embraced in the trust deed, 
and by a mortgage on the land. Held, that it wa com- 
petent for Mrs. Pelot to make this contract. Wayne, 
trustee and others vs. Myddleton and others . - 


CERTIORARI. 


. The Inferior Court may review and annul an order ab- 
solute against the sheriff, at a subsequent term upon mo- 
tion, when it is made to appear that he was not in con- 
tempt; and its action is subject to revision by the Su- 
perior Court by writ of certiorari. Chipman vs. Barron 
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INDEX. 
COMMISSIONS. 


. Sheriff’s commissions on sales under execution. See title 


“ Fees of Sheriff’? Aycock vs. Buffington,Guardian - 
COMMON CARRIERS. 


. For the obligations, liabilities, and rights of common car- 
riers, see title “ Carriers.” Fish vs. Chapman & Ross - 


CONTINUANCE. 


. The rejection of the admissions of one member of a firm 
going to charge the others, on the ground that the part- 
nership was not established, is not such a surprise as will 
entitle a party to a continuance after the cause has been 
submitted to the jury on the appeal. McCutchin vs. 
Bankston - - - - - . 


. The court will not continue a case until the next term 
for the purpose of permitting a party to amend his writ 
of error. The constitution, and the act organizing this 
Court, requires all cases to be disposed of at the first 
term, except for Providential cause. Cary, assignee, Sc. 
ads. Rice, Receiver, &c. - - - - - 


CONTRACTS. 


. What contract a Cestui que trust may make. See title 
“ Cestui que trust.’ Wayne, trustee and others vs. Myd- 


dleton - - - - - - - 

. It is a general rule that fraud vitiates all contracts. Cof- 

See and others vs. Newsom, Executor. - ° i 
COSTS. 


. Orders for the payment of costs under the 4th section of 
the 14th division of the Penal Code, are entitled to be 
paid according to their priority of dates. Hackett vs. 
Jones - - - . : - ° 
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DECEIT. 


. If A agrees to buy a plantation for B, and B agrees to 
pay A what he gives for it, and A represents to B, that 
he gave three thousand dollars for it, when in fact he 
paid a less sum, and B pays him three thousand dollars ; 
an action on the case will lie in favour of B against A, 
for the deceitful and false representation. Admr. of 
Green vs. Bryant . . - - - 


DEEDS, &c. 


. When equity has jurisdiction to direct the cancellation of 
deeds and other instruments which have become functus 
officio. See title “ Equity.” Butler and others vs. Durham 


DEFENCE. 


. Whenever suit is instituted against a party, it is his duty 
promptly to make his defence, if he has any, at the proper 
time and in the proper manner ; the laws do not favour 
the negligent and sleepy. Stroup vs. Sullivan and 
another - - - - - - - 


DEMURRER AT LAW. 


. When declaration is bad upon special demurrer, but 
amendable. See title “ Amendment.” Murphy vs. Law- 


rence - - - - - - 


DILIGENCE. 
. See title “ Defence.” Stroup vs. Sullivan and another - 


r DIMINUTION OF THE RECORD. 


. The omission to embody in the record sent up, the /for- 
mal order of the Court below overruling the demurrer, 
and the special reasons for its judgment, will not support 
a suggestion of a diminution of the record under the 
18th rule of the Supreme Court. See Carey, Assignee 
Sc. ads. Rice, Receiver, &c. - - - - 
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INDEX. 
DIVORCE. 


The only causes for total divorce in Georgia are those 
recognised by the common law, to wit, pre-contract, 
consanguinity, affinity and corporeal infirmity. Head 
vs. Head . - - - - - 


And the only causes recognised in Georgia, for a partial 
divorce, are those of the common law, to wit, adultery 
and cruel treatment. Jd. - - - - 


DORMANT JUDGMENTS AND EXECUTIONS. 


Under the Acts of 1822 and 1823, to prevent the fraudu- 
lent enforcement of dormant judgments and executions, 
a return must be made by the proper officer on such 
execution every seven years, or it will be presumed to 
have been satisfied and fraudulently kept open. Booth 
vs. Williams - - . - - - 


EQUITY. 


When a court of chancery will appoint a guardian ad 
litem to an infant plaintiff. See title “Guardian ad 


litem.” Leonard vs. Scarborough and wife and others - 


A party having elected to proceed at law, equity will 
not interpose until he has pushed his remedy to every 
available extent: neither will a court of chancery antic- 
ipate, that the legal redress may not prove effectual. 
McGough & Crews ys. The Insurance Bank and Me- 
Dougald : - - : - - 


' 
The garnishment acts of this State, may not, either in 
express terms or by fair implication, have ousted chan- 
cery of its previous jurisdiction over the same subject 
matter ; still if a bill were filed, it would be demurrable 
upon the ground that there was an ample remedy até 
law, unless there was something peculiar in the circum- 
stances of the case. Id. - - - - 


A charge in a creditor’s bill, that he fears, that his debtor 
63 


497 


191 


205 


253 


716 


153 








498 INDEX. 


ja) 


if he gets possession of funds, which he is proceeding to 
collect under execution, will apply them to the payment 
of other liens having no priority over his own, will not 
justify the interposition of a court of chancery. He 
must state the ground of his fears, or allege some issuable 
fact, such as a fraudulent combination between his 
debtor and other creditors, to entitle him to relief. Ib. 


In this State, a verdict for the defendant in an equity 
cause on the first trial thereof, does not operate as a 
dissolution of the injunction granted therein, as a matter 
of course, when an appeal is entered from such verdict 
in accordance with the provisions of the Act of 1843. 
Neisler and others vs. Smith — - : - - 


A court of equity will not grant relief against a judg- 
ment at law, on the ground of its being unconscientious, 
unless the defendant in the judgment was entirely ig- 
norant of his defence pending the suit, or unless with- 
out any default or neglect on his part, he was prevented 
by fraud, or accident, or the act of the opposite party, 
from availing himself of his defence, or by some unavoid- 
able necessity. Stroup vs. Sullivan and Black - : 


In cases of fraud (with the exception of fraud in obtain- 
ing a will,) courts of equity and courts of law have 
concurrent jurisdiction, and thg court which first ac- 
quires jurisdiction is entitled to retain it. Trippe & 
Slade and others vs. Lowe’s admr. and others - - 


. Where a bill was filed by judgment creditors to set 


aside a conveyance as fraudulent, it was held, a court of 
equity had jurisdiction, notwithstanding the creditors 
might have sued the donee as executor de son tort, after 
the death of the donor. Id. - - - . 


To a bill for relief and injunction against plaintiffs in 
execution, issuing upon a common law judgment, their 
attorneys, against whom no fraud is charged nor relief 
sought, ought not to be made parties. Kenan & Rock- 
well vs. Miller - - - - - - 
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10. If a complainant in equity has been before a competent 


11. 


12. 


13. 


14, 


tribunal at law which has given judgment against him, 
that judgment, unless reversed, is conclusive upon him 
in the other forum, even as to matters of defence which 
he might have presented, but neglected to introduce at 
the proper time; and that too, notwithstanding the de- 
cision disallowing his plea was erroneous. Id. : 


Multifariousness defined. See title “ Multifariousness.” 
Butler and others vs. Durham - - - - 


Where there is a special prayer and a general prayer, 
the complainant under the general prayer may have 
such other relief only, as is consistent with the case 
made in the bill and with the special prayer. Id. - 


Equity has jurisdiction to direct the cancellation of 
deeds and other instruments, which are functus officio by 
payment or other cause, but will exercise it only in its 
sound discretion, in cases where the defence at law is 
not adequate, by reason of loss of testimony, lapse of 
time, or something peculiar to the case. 1b. - - 


A court of equity will retain a bill, at the instance of the 
vendee of lands, to rescind the contract, notwithstand- 
ing he had not been evicted from the possession of the 
premises, nor had abandoned the possession thereof, 
nor had offered to do so. Coffee and others vs. Newsom, 
Executor - - - - : - 


EVICTION. 


1. When a court of equity will retain a bill to rescind a 


contract at the instance of the vendee of lands without 
his eviction first from the premises. See title “Fraud.” 
Coffee and others vs. Newsom, Executor - - 


EVIDENCE. 


The declaration and other original papers of file in the 
clerk’s office, may be used in evidence in the same 
court to which they belong. Peck vs. Land - - 
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. When party not bound by his acknowledgment or ad- 


mission. See title “Admissions.” Solomon vs. Solomon, 
Ex. &c. - - - - - . 


. The Act of 1802, prohibiting the Judges of the Su- 


perior Courts from withholding any grant, deed or other 
document from the jury, unless barred by the act of 
limitations, does not repeal the law of evidence as to the 
execution of such papers, nor prevent the judges from 
pronouncing upon their legal character. The only effect 
which it has is to prevent them from withholding from 
the jury, papers whose legal character is admitted or ad- 
judged by the court, and are legally ee Hester, 
Executor vs. Young” - : - - 


A testamentary paper cannot be read to the jury in any 
case affecting the title to personalty in a court of com- 
mon law, until it has passed to probate before the Ordi- 
nary. Hester, Executor vs. Young - - - 


The news-paper itself is the best evidence of any arti- 
cle, which has been published in its columns. Bond vs. 
The Central Bank - - - - : 


In an action of trover by an executor or administrator, 
who declares on his own constructive possession, and al- 
leges the conversion after the death of the testator or in- 
testate, it is necessary for him to introduce in evidence 
his letters testamentary or of administration, on the trial, 
as a part of his title to enable him to recover. Robinson 
vs. McDonald - - - - - - 


What shall be sufficient evidence of conversion, in the 
absence of proof of demand and refusal, to render the 
defendant in trover liable. See title “ Trover.” Ih. - 


The plaintiff is not required to produce evidence to ex- 
plain any alteration in the instrument sued on, where it 
is declared upon, as altered, unless the same is denied by 
the defendant on oath, in his answer. Tedlie vs. Dill 


When the question is, whether a homicide is felonious 
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or justifiable, the opinion of a witness, as to the intention 
of the deceased in approaching the prisoner, is not evi- 
dence: Aliter as to any information which the witness 
may have communicated, whether true or false. Hudg- 
ins vs. The State : - - - - 


Parol evidence admissible to show whether Justices of 
the Iuferior Court, signing a note with the addition of 
the initials J. I. C. to their names, made the contract 
upon which the note was given in their individual or offi- 
cial character as agents of the public. Ghent and others 
vs. Adams - : - - - - 


The admissions of one member of a firm, who is not a 
party to the suit, when the court is satisfied that the part- 
nership has been established, may be given in evidence to 
charge the other members, but not otherwise. Mc- 
Cutchin vs. Bankston - . . : - 


Trusts in personal property may be created and proven, 
by parol declarations. Kirkpatrick, guardian vs. David- 
son - - - - - - - 


The record is the only legal evidence of the discharge 
of bail upon the surrender of his principal during the 
session of the court. Grifin vs. Moore yy Laas oh 


Parol evidence is inadmissible to prove the cause of 
taking a recognisance. The offence must be specified 
in the recognisance itself. Nicholson vs. The State . - 


15. The court will not permit evidence aliunde the record 


1. 


certified to this court, to be received for the purpose of 
showing an appeal bond was given, and who the secu- 
rity was, but if the record is not complete, the party sug- 
gesting a diminution thereof, has his remedy under the 
xvuth rule of this court. Coffee and others vs. Newsom, 
Executor - - - - - : 


EXECUTION. 


If an execution is paid by the justice of the. peace, or 


501 


181 


217 


299 


334 


366 


440 








502 INDEX. 


other collecting officer, to the plaintiff without stipula- 
ting at the time that it is to be kept open for his benefit, 
it is functus officio, and cannot afterwards be levied for 
the reimbursement of said officer. Arnett vs Cloud and 
others - - - : : - - 


. Executions must have a return made upon them by the 
proper officer every seven years, or they will be presumed 
to have been satisfied and fraudulently kept open. See 
title “Dormant Judgments and Executions.” Boothvs. Wil- 
liams - - - - - - - 


EXECUTOR. 


. It isa good plea for a defendant who is sued as execu- 
tor, that since the last continuance of the cause, his let- 
ters testamentary have been revoked and administration 
committed by the Ordinary to another, to whom he has 
delivered over all the goods in his hands. Broach and 
Broach vs. Walker - - - - : 


EXECUTOR DE SON TORT. 


. In cases of fraud the creditors may sue the donee as ez- 
ecutor de son tort after the death of the donor. Trippe & 
Slade and others vs. Lowe’s Admr.and others - - 


EXECUTORY TRUSTS. 


. Where the testator leaves something to be done by the 
trustee, as to convey, it is an executory trust. Edmondson 
and wife vs. Dyson - - - > - 


. When property is bequeathed to A in trust for the use 
of B during his natural life, with instructions to the trus- 
tee to convey to whomsoever he shall by will appoint, 
and if he dies intestate then to convey the property to 
the heirs at law of B absolutely, and B dies intestate; 
held that this is an executory trust, to which the rule in 
Shelly’s case does not apply ; and that the heirs at law 
of B take as purchasers, and not as heirs in course of 
administration. Ib. - : . . - 
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FEES OF SHERIFFS FOR DIETING SLAVES. 


1. In what cases the sheriff not entitled to fees for dieting 
slaves. See title “ Sheriffs.” Hicks vs. Moore and others 243 


FEES OF SHERIFFS ON SALES. 


1. The commissions of sheriffs on money raised by levy and 
sale, are regulated according to the amount of the exe- 
cutions. On executions not exceeding in amount sixty- 
four dollars and twenty-eight cents, they are entitled to 
64 per cent; on executions above that sum but which 
do not exceed four hundred and twenty-eight dollars 
and fifty-six cents, 34 per cent; and on executions 
which do exceed that sum, 1} per cent. And on 
all balances remaining to be paid to the defendant 
in execution, or otherwise disposed of, the sheriff is 
entitled to the same commissions relatively to amount, 
as in case of executions. Aycock vs. Buffington, guardian 269 


FORMAL ORDER. 


1 When a formal order of the Court below overruling a 
demurrer, and the special reasons for its judgment, are 
not indispensably necessary to the hearing of the cause 
in the Supreme Court. See title “ Ball of Exceptions.” 
Cary, Assignee, Sc. ads. Rice, Receiver, §c. - - 407 


FRAUD AND FRAUDULENT CONVEYANCES. 


1. Ifa creditor purchase property of his debtor in satisfac- 
tion of his own debt, and the debts of other favoured 
creditors, and buy a large surplus over to the exclusion 
of a particular creditor whose suit is pending, it is a 
badge of fraud. Peck vs. Land - : : 8 


2. The possession of property real or personal, remaining 
with the vendee after an absolute deed of conveyance, 
is evidence of fraud. Jb. - - - - 12 


3. A creditor or third person, may pay a full and fair price 
to an insolvent debtor for property, still, if the purchase 
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6. 


is made to delay or defraud creditors of their rights, it 
is voidastothem. Jd. - - - - 


In frauds, courts of equity and courts of law have con- 
current jurisdiction, except in case of fraud in obtaining 
a will. Trippe § Slade and others vs. Lowe’s Admr. and 
others - - - - - . - 


It is a general rule that fraud vitiates all contracts. 
Coffee and others vs. Newsom, Executor - - . 


When there has been a fraudulent representation by a 
vendor to the vendee, with regard to his title to a settle- 
ment of land, and the vendee seeks a rescission on that 
ground, the defect of title must be so great as to render 
the settlement of land contracted for unfit for the use in- 
tended ; that portion of the land to which the vendor 
cannot make title, must constitute the main inducement 
to the purchase. Ib. - - - - : 


Where the vendee went into the possession of a settle- 
ment of land purchased of the vendor upon the faith of 
his representations as to the title thereto, which repre- 
sentations were false and fraudulent, and known to have 
been so by the vendor at the time of making them, it 
was held, a court of equity would retain a bill at the 
instance of the vendee to rescind the contract, notwith- 
standing the vendee had not been tvicted from the pos- 
session of the premises, nor had abandoned the posses- 
sion thereof, nor had offered todoso. Ib. - - 


GUARDIAN AD LITEM. 


The Act of 1821, declaring that suits in favour of a guar- 
dian shall not abate upon the revocation of his letters of 
guardianship, but that the removal being suggested of 
record, a scire facias may issue to make the successor a 
party at any time after qualification and appointment, 
does not take from chancery the right of appointing a 
guardian ad litem, to prosecute a suit already com- 
menced in behalf of an infant, provided no appointment 
has been made by the Ordinary. Leonard vs. Scarborough 
and wife etal. - - - - - : 
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INDEX. 
ILLEGALITY. 


. See title “ Affidavit of Illegality.” Hurtvs. Mason . - 


INDORSER. 


. A makes his note at Columbus, Georgia, payable gener- 
erally to B or bearer, B transfers it to C by delivery, 
and C indorses it to D ; C held to be an indorser, and not 
a guarantor. Corvs. Adams - . - - 


. In a suit by D the indorsee, against C the indorser, the 
possession of the note held, prima facie evidence of the 
delivery of itby BtoC. Ib. - - - : 


. Each indorsement is a new contract, and the contract 
of indorsement as to its nature, construction and inter- 
pretation, is governed by the lex loci contractus, and the 
remedies thereon, by the law of the place where the 
suit is instituted. Id. - - . - . 


INFERIOR COURT. 


. The Inferior Court may review and annul an order ab- 
solute against a sheriff at a subsequent term, upon mo- 
tion, when it is made to appear that he was not in con- 
tempt: and its action is subject to revision by the Supe- 
rior Court by writ of certiorari. Chipman vs. Barron 


INJUNCTION. 


. A verdict for the defendant in an equity cause does not 
operate as a dissolution of the injunction granted there- 
in as a matter of course, where an appeal is entered in 
accordance with the Act of 1843. Neisler and others vs. 
Smith - - - - . - - 


INTEREST. 


. An agentis liable for interest upon money admitted to 

be in his hands from the time he received it. Anderson 

and others vs. The State - “ . « 
64 
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He who has fraudulently received, or wrongfully de- 
tains, the money of another, is chargeable with interest 
thereon from the time he received it. Ib. - - 373 


JOINDER. 


In a writ of error on a judgment against an appellant 
and his security on appeal, both must be joined. Morris 
vs. Wiley, Parish & Co. : - - - 287 


JOINT CONTRACTORS AND CO-PARTNERS. 


The Act of 1820, to regulate the mode of prosecuting 
actions against joint contractors and co-partners, applies 
as well to joint and several contractors as to joint con- 
tractors only, provided they are sued together in the 
same action. Tedlie vs. Dili - : : - 130 


JUDGMENT. 


. If A as heir of C, recovers of B, the administrator, a 


judgment for his distributive share, and afterwards sues 
D as security on the administration bond, and recovers 
a judgment for a less sum against him, and collects the 
same, the first judgment is not merged in the latter ; 
and the payment in full of the latter, does not operate 
as an extinguishment of the former, but as satisfaction 
pro tanto only. Guerry vs. Perryman § Dennard . 64 


For the doctrine of setting off one judgment against 
another; see title “ Set-of.”’ Colquitt vs. Bonner - 155 


The assignee of a judgment or execution under the Act 
of the 23d December, 1829, takes it subject to any de- 
fence which might have been set up against the original 
plaintiff in the judgment or execution. Id, - - 156 


Executions must be issued from judgments within seven 
years from the time of their rendition, otherwise they 
will be presumed to have been satisfied and fraudulently 
kept open. See title “ Dormant Judgments and Eze- 
cutions.” Boothvs. Williams - . * - 253 




















INDEX. 


5. A judgment at law unless reversed, is conclusive upon the 
defendant in every other court, even as to matters of 
defence which he might have presented but neglected 
to introduce at the proper time, &c. Kenan § Rockwell 
vs. Miller . - - - - - 


6. The discretion of a judge refusing a motion to amend a 
judgment after fourteen years acquiescence, will not be 
controlled by the Supreme Court. Saffold vs. Keenan 


JUDGMENT AT LAW. 


1, When equity will not interfere with a judgment at law. 
See title “ Equity.” — Stroup vs. Sullivan and Black - 
Kenan § Rockwell vs. Miller - - - : 


JURISDICTION. 


1. In cases of frauds, courts of law and courts of equity 
have concurrent jurisdiction. The first of said courts 
acquiring jurisdiction in such cases is entitled to retain 


it. Trippe 8 Slade and others vs. Lowe's Admr. and 
others - - - . - - - 


JURORS. 


1. A juror is not disqualified who has formed an opinion 
from mere rumour. Hudgins vs. The State - - 


JURY. 


1. When acause shall be considered as submitted to a jury. 
See title “ Nolle Prosequi.” Newsom vs. The State - 
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LETTERS TESTAMENTARY OR OF ADMINISTRATION. 


1, When necessary to introduce letters testamentary or of 
administration in evidence in trover by an executor or 


administrator. See title “Evidence.’ Robinson vs. Mc- 
Donald - - : - - - 
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LEX LOCI CONTRACTUS. 


. The law of the place where an endorsement is made, 


governs as to its validity, discharge, &c. See title 
“ Indorser.’” Coxvs. Adams - - ‘ . 


LEX FORI. 


. The law of the court where the suit is instituted governs 


the remedy. See title “ Indorser.’ Ib. - - 


LIMITATIONS OF ACTIONS. 


. The statute of limitations does not run against the State. 


Brinsfield vs. Carter - : - - - 


LIMITATION OF ESTATES. 


. Where the testator bequeathed certain negroes at his 


mother’s death to his son Robert, his heirs and assigns 
forever, “ but if Robert should live single, and die with- 
out a lawful heir of his body, the above property is to be 
equally divided between my three sons, James, John, 
and Lovett,” it was held to be a limitation over, upon an 
indefinite failure of heirs or issue, and therefore void as 
being too remote, according to the rules of the common 
law, and vested the property in the first taker. Held 
also, that if the bequest over had been good at common 
law, our Statute of 1821 would have vested the property 
in the first taker. Robinson vs. McDonald - . 


. If an estate is bequeathed to A in trust for B, during his 


life, with power of appointment in B, of the fee by will, 
and in the event of B dying intestate, remainder in fee 
to the heirs atlaw of B, held that B having died with- 
out exercising the power, it is void, and the limitation 
over takes effect as though there was no such power in 
the will. Edmondson and wife vs. Dyson . - 


LIQUIDATED DEMAND. 


1. In order for a demand to be liquidated, it is not necessa- 
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ry that it should be in writing. Anderson and others vs. 
The State - : - - - - 


MANDAMUS. 


. The Supreme Court will not grant a mandamus against 
a circuit judge, commanding him to certify a second bill 
of exceptions for the same cause in the same case, the 
first having been dismissed on the hearing for irregularity. 


Harris vs. The State - ‘ . . : 
MORTGAGE. 


. When a cestui que trust may make a valid mortgage of 
the trust property. See title “ Cestui que Trust.” 
Wayne, trustee and others vs. Myddleton and others - 


4 


MULTIFARIOUSNESS. 


. A bill filed by the maker and sureties to certain promis- 
sory notes, which were given to an administrator for 
purchases at his sale, against one into whose possession 
they were delivered by the payee who had absconded, 
to indemnify him and also one of the complainants, who 
were joint sureties on the administrator’s bond for losses 
sustained by them in that character—to have said notes 
cancelled upon averments that they were paid before 
they were transferred, and that the defendant had insti- 
tuted three suits upon them at law, the first of which 
was dismissed, the second also dismissed after plea and 
proof of payment, and the third still pending; and with 
the further averments that the defendant had been fully 
indemnified as surety on the bond from other sources, 
with a demand that defendant answer the allegations, 
and a special prayer that said notes be delivered up to 
be cancelled, and a prayer for general relief, is a single 
dill, and not demurrable for multifariousness. Buéler 
and others vs. Durham - - . : . 


2, Multifariousness defined. Jd. - . ‘ ° 
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510 INDEX. 
MURDER, MANSLAUGHTER, JUSTIFIABLE HOMI- 


CIDE, &c. 


. The 12th section of the 4th division of the Penal Code, 


specifying the case in which homicide is justifiable in 
self-defence, does not apply to a single individual, but 
contemplates the joint action of two or more persons. 


Hudgins vs. The State - - . : 5 


NEW TRIAL. 


. An application for a new trial will not be granted on the 


ground that the verdict is contrary to evidence, provided 
there was testimony enough to warrant the finding, and 
the court was satisfied that justice had been done. 
Neither will the motion be sustained for the reason that 
the verdict was contrary to the charge of the presiding 
judge, if the charge itself was erroneous. Peck vs. 
Land - - - - - - : 


. The Supreme Court will rarely, if ever, control the dis- 


cretion of the circuit judge in granting or refusing a new 
trial in a criminal case because the finding is contrary 
to evidence, provided there was proof sufficient to war- 
rant the verdict. Hudgins vs. The State - - 


NOLLE PROSEQUI. 
Under the 326th section of the 14th division of the Penal 
Code, no entry of nolle prosequi shall be made after a case 
is submitted to a jury, except by the consent of the de- 
fendant. A case is submitted when the prisoner has 
been arraigned, the plea of not guilty filed, and the 
jury empaneled and sworn. Newsomvs. The State - 


NOTICE. 


No notice of the signing of the bill of exceptions having 
been filed in the clerk’s office of the court below, case 
will be dismissed. See title “ Writ of Error.’ Harris 
vs. The State; Smith, admr. vs. Burn and McLendon - 
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INDEX. 
PARTIES. 


Until there is a severance or destruction of a tenancy in 
common, one or more of the co-tenants cannot bring 
trover or trespass against the others. Leonard vs. Scar- 
borough and wife et al. - - - - - 


Where there has been a judgment entered up against 
the securities on the appeal in the Court below, they 
should be made parties plaintiffs to the writ of error; 
and if they are not so made parties, the writ of error will 
be dismissed. Dill and others vs. Jones : - 


Uunder the Judiciary Act of 1799, where both plaintiff 
and defendant die before scire facias has issued to make 
parties, the action does not abate, but parties may be 
made and the action proceed. Ezr. o Henderson vs. 

Alexander’s Admr. - : ‘ - 


The security to the appeal bond in the Court below must 
be made a party to the writ of error. Long and others 


vs. Strickland - - - - ° e 

See also, Morris vs. Wiley, Parish & Co. - - 

Carey vs. Rice - : : ‘ 

Coffee and others vs. Newsom - ° je 
PARTNERS. 


Where two or more persons enter into an agreement to 
purchase cotton jointly, to advance equal portions of the 
purchase money, to pay equal portions of the expense 
of transportation of the same, and to share in the loss and 
profits, it is in judgment of law a co-partnership for a 
single adventure. Solomon vs. Solomon, Ex. - - 


Partners, as between ¢hemselves, may alter, modify, or 
partially dissolve the co-partnership contract; provided 
they do not violate any principle of law, or public poli- 
cy. Id. . : - : - : 


When one partner fraudulently misapplies any portion 
of the partnership funds to his own private use with- 
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on 


out the knowledge or consent of the other partners, he 
will be held liable for the same, with interest thereon 
from the time of such misapplication, to the other part- 
ners, Id. - . - - - - 


Where, however, one partner drew $3,500 of the joint 
funds of the partnership, with the express assent of his 
co-partner, it was held, that he was not liable for interest 
thereon, until a demand was made upon him to account 
therefor by his co-partner and refused, he being con- 
sidered in default only from the time of such refusal. Jd. 


When the admissions of a member of a firm who is not 
a party to the suit competent to charge the other mem- 


bers. See title “Evidence.” McCutchin vs. Bankston 


PAYMENT. 


. Payment of an execution to the plaintiff by the collect- 


ing officer, without stipulating at the time that it is to be 
kept open for his benefit, operates as a full discharge 
and satisfaction of the debt. See title “ Execution.” 
Arnett vs. Cloud and others : - - : 


PERSONAL PROPERTY. 


May be given in trust. by parol. Kirkpatrick, Guardian 
vs. Davidson - - ee - - 


PLEA PUIS DARREIN CONTINUANCE. 


By an executor, when his letters testamentary have been 
revoked, and an intestacy declared in consequence of 
the birth of a posthumous child, showing that fact, and 
that an administration has been granted to another to 
whom he has delivered over all the goods in his hands 
as executor, is a good plea. Broach and Broach vs. 
Walker, Exr. - . - - - . 


PLEADING. 


. There must be a ¢ime averred in the writ, when every 
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material or traversable fact transpires. Bond vs. The 
Central Bank - . - - : - 


In a suit by the dearer against the maker of the note, the 
omission in the declaration to allege the time when the 
note was transferred, is cured by verdict, or confession 
of judgment. Jd, - - - - - 


No promise need be alleged in a declaration, when the 
facts set forth show a legal liability without it. Jd, - 


The 25th section of the original charter of the Central 
Bank of Georgia, limited loans to any one person to 
$2,500. In a suit by the Bank upon a renewal note un- 
der the amended charter of 1829, or on a bill of ex- 
change discounted or purchased under the Act of 1838 
for the purpose of remitting funds to pay interest on 
the States’ bonds or foreign debt, it is not necessary to 
set out these acts as exceptions to the limitation contained 
in the original statute, and to aver that the debt sued on, 
was contracted under the powers which they confer. 
These acts were passed to extend the original charter, 
by clothing the Bank with additional authority, and the 
courts are bound to observe their provisions. Jd. - 


PLEADINGS — VARIANCE. 


A note given for rent of a store-house, is described in 
the plaintiff’s writ as given for rent, omitting the words 
of store-house: held, not to be a fatal variance under 
our statute. White and others vs. Molyneux - - 


PLEADING IN EQUITY. 


When creditor’s bill demurrable. See title “ Equity.” 
McGough § Crewsvs. The Insurance Bank and Mc Dougald 


What necessary to allege in creditor’s bill. See Jb. - 
PRACTICE. 


New trial will not be granted for the reason that the ver- 
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6. 


dict was contrary to the charge of the presiding judge, if 
the charge itself was erroneous. Peck vs. Land - 


Chancery has the right to appoint a guardian ad litem to 
an infant plaintiff, to prosecute a suit already commenced 
by a former guardian in his behalf, provided no appoint- 
ment had been made by the Ordinary after the removal 
of the former guardian. Leonard vs. Scarborough and 
wife and others - - - - - - 


When there has been a judgment entered up against the 
securities on the appeal in the court below, they should 
be made parties ~—and on failure, the writ of error will 


be dismissed. Dill and others vs. Jones‘ - - 
See also, Long and others vs. Strickland - - 
Carey, assignee, &c. ads. Rice - : - 


Coffee and others vs. Newsom, Exor. - - 


Where no writ of error has been sued out or returned 
the case will be dismissed. Harris vs. The State - 


Party appealing paying costs, and giving security for 
the eventual condemnation money, need not himself 
sign the appeal bond. Pettee vs. Flewellen - - 


What is not such a surprise as will entitle a party to a 
continuance after a cause has been submitted to the jury 
on the appeal. See title “ Continuance.” McCutchin 
vs. Bankston - - - - - - 


Where the testimony had on the trial in the court be- 
low is not embodied in the bill of exceptions, the case 
will be dismissed. Smith, admr. vs. Burn 5; McLendon 


Where no notice was filed in the clerk’s office of the 
court below of the signing of the bill of exceptions the 
case was dismissed. Jb. - - - - 


When the bill of exceptions was not signed and certifi- 
ed within four days after the adjournment of the court 
below by the presiding Judge, the case was dismissed. 
Tb. ; - - : . - . 
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10. If notice of the signing of the bill of exceptions is not 
filed in the clerk’s office of the court below, the case 
will be dismissed. Smith, admr. vs. Burn 5; McLendon 


11. A verdict for the defendant in an equity cause, where an 
appeal has been entered, does not operate as an injunc- 
tion as a matter of course. Neisler and others vs. Smith 


12. Where the security on appeal entered by an intestate 
in his lifetime is good at the time, but becomes insolvent 
pending the appeal, the administrator of the deceased 
appellant is not bound to give additional security. Lati- 
mer, Whiting § Co. vs. The Admrs. of Ware - - 


13. The party sued must make his defence promptly, and 
in the proper manner. Stroup vs. Sullivan and Black 


14, The security on the appeal must be joined with his prin- 
cipal in the writ of error. Morris vs. Wiley, Parish 
§ Co. - : : : - - 


15. The Attorneys at Law against whom no fraud is charged, 
nor relief sought, ought not to be made parties with 
their clients in a bill to set aside a judgment at law. 
Kenan & Rockwell vs. Miller - : - - 


16. When an appeal is entered, a writ of error will not lie 
for errors committed on the trial before the petit jury. 
Carter and wife vs. Buchanan - - - - 


17. Application to amend judgment is an appeal to the dis- 
cretionary power of the court. Saffold vs. Keenan - 


18. When such discretion will not be controlled. See title 
“ Amendments.” Ib. - . : < . 


19, When a writ of error may be amended. See title “ Writ 
of Error.” Long and others vs. Strickland - - 


20. By adding a necessary party when. See under same 
title, Carey assignee, Sc. ads. Rice - - . 


515 


263 


267 


272 


281 


287 


328 


338 


344 


346 


349 


411 








516 
21. 


22. 


23. 
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A recognisance must show the cause of taking it. 
Nicholson vs. The State - - - - - 


A bill of exceptions is sufficient if it contain a clear state- 
ment of the points made and decided by the Court below 
and the grounds of the decision, although the formal 
order and special reasons of the Court below be omitted. 
Carey Assignee &c. ads. Rice - - - - 


The Supreme Court will not entertain a suggestion of a 
diminution of the record sent up merely because it does 
not embody the formal order and special reasons of the 
Court below for its decision, if a clear statement of the 
points decided and the grounds of the decision appear 
therein. Ib. - - - - - - 


The Supreme Court will not allow a continuance of a 
case for the purpose of permitting a party to amend his 
writ of error. Ib. - - - - : 


Evidence aliunde the record, certified to the Supreme 
Court, will not be received to show that an appeal bond 
was given below, and who was the security. Coffee and 
others vs. Newsom, Exr. - - - : - 


When securities on appeal and securities on injunction 
bonds are necessary parties to writ of error. See title 
“ Securities.” Ib. "= oi os ? 2 


PRAYER. 


What relief will be given in equity under a general 
prayer, where there is also a special prayer. See title 
“ Equity.’ Butler and others vs. Durham - - 
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PRIORITY OF ORDERS FOR COSTS ESTABLISHED. 


1. 


If two Solicitors General hold orders for the payment of 
costs, under the 4th section of the 14th division of the 
Penal Code of Georgia, the oldest order is entitled to 
be first paid. Hackett vs. Jones : . m 
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INDEX. 
RECOGNISANCE. 


. It is essential to a recognisance for the appearance of 
the conusor to answer to charges against him, that it show 
the cause of taking it. Nicholson vs. The State - 


. A recognisance must stand or fall by itself; and if not 
good on its face by failing to specify the offence for which 
the accused is arrested and bound to appear and an- 
swer, parol evidence is inadmissible to supply the de- 
fect. Id. - - - . - - 


REMAINDERS. 


. A remainder in slaves, to take effect and be enjoyed 
after a life estate, cannot be created by parol in favour 
of persons not in being at the time the property is de- 
livered to the tenant for life. Kirkpatrick, Guardian vs. 
Davidson - : - - - - 


RENT. 


. In case of express contract to pay rent, the destruction 
of the premises by fire, or violence, or any casualty 
whatever, is not a good defence to an action to recover 
the rent, unless there is also an express stipulation to 
that effect. Nor will a court of equity relieve against 
such contracts, under such circumstances. White and 
others vs. Molyneux - - - - - 


RULE IN SHELLY’S CASE. 


. The rule in Shelly’s case applies only where the estate 
to the ancestor and to the heirs is of the same kind ; it 
applies to legal estates and to trusts executed, but not to 
trusts executory, when it is the intention of the testator 
that it shall not apply. It applies to personal as well as 
real property. Edmondson and wife vs. Dyson - : 


SALES. 


. Sheriff’s fees on sales under execution. See title “Fees 
of Sheriff.” Aycock vs. Buffington, guardian - - 
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SECURITIES. 


. Additional security of the administrator of an appellant 
who dies pending the appeal where the original security, 
good at first, becomes insolvent pending the appeal, is 
not required. Latimer, Whiting § Co. vs. The Admrs. 
of Ware - - - - - - 


. Securities on appeal, and securities to injunction bonds, 
being bound for the eventual condemnation money in 
the cause, under the provisions of the statutes of this 
State, are necessary parties to a writ of error to the Su- 
preme Court, to reverse the judgment of the Court be- 
low. Coffee and others vs. Newsom, Ear. &c. — - - 


SECURITIES OF SHERIFF. 


. Where the old sheriff fails to deliver to his successor an 


execution placed in his hands during his term of office, 
and receives money thereon fourteen days after the ap- 
pointment and qualification of the new sheriff, his se- 
curities are not liable in an action on the bond, to ac- 
count to the defendant for said money, notwithstanding 
he has been compelled to pay it a second time to the 
plaintiff. McDonald, Governor, Sc. vs. Bradshaw - 


SET-OFF. 


. The maker of a promissory note in an action by the in- 
dorsee who received it after due, cannot set-off a demand 
against the payee, unless such demand is connected 
with, or grew out of the original transaction for which 
the note was given, or attaches to the note itself; he 
cannot set-off a demand arising out of collateral matters. 
Tinsley vs. Beall - - - - +. 


. To authorise a defendant to set-off a demand, under the 
24th section of the judiciary act of 1799, such demand 
must be against the plaintiff in the action. Id. - 


. One judgment may be set-off against another; although 
all the parties to the different records are not the same. 


Colquitt vs. Bonner - - : - : 
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INDEX. 
SHERIFF. 


. Arule against a sheriff to pay over money is not suffi- 
ciently certain, unless it state the court in which the judg- 
ment and execution claiming the money was had. Be- 
thune vs. Bonner - - - - - 


. A sheriff, for the performance of his legal duty, is only 
entitled to such compensation therefor as the law pre- 
scribes. Hicks vs. Moore and others + - - 


. Where a sheriff levied on slaves by virtue of an attach- 
ment, and while in his possession worked and hired 
them out for his own use and benefit, and a verdict of the 
jury having been returned on an issue directed by the 
court finding that the labour of the slaves was worth 
the per diem allowance authorized by law for keeping 
them ; eld that the sheriff was bound to account for the 
same, on a rule against him to pay over the money in 
his hands arising from the sale of the teed at the 
instance of the creditors. Ib. - - : 


. Sheriff’s fees on sales under execution. See title “ Fees 
of Sheriff’ Aycock vs. Buffington, Guardian - : 


SHERIFF’S SALE. 


. A sheriff may sell under execution, the undivided inter- 
est of the defendant in negroes and other personal prop- 
erty, and the purchaser at such sale becomes a tenant 
in common with the other co-tenants; and until there is 
a severance, or destruction of the tenancy in common, 
one or more of the co-tenants cannot maintain trover or 
trespass against the others. Leonard vs. Scarborough 
and wife, etal. - - - . - - 


SLANDER. 


. To charge a person with having gonorrheais actionable, 
as it will have the effect to exclude him either wholly or 
partially from society; certainly from all good society. 
Watson vs. McCarthy - - - - - 
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SOLICITOR GENERAL’S FEES. 


1. A Solicitor General out of office, having obtained orders 


for the payment of costs under the 4th section of the 
14th division of the penal code, is entitled to be paid out 
of money brought into court by his successor, in prefer- 
ence to similar orders of junior date obtained by such 
successor. Hackett vs. Jones - - - - 


SPECIAL DEMURRER. 


. When declaration is bad upon special demurrer, but 
amendable. See title “ Amendment.” Murphy vs. Law- 
rence - - - - - - 


STATUTES, CONSTRUCTION OF. 


. The omission of the word “grant” in one section of a 
statute may be explained by other parts of the same 
statute, so as to supply the omitted word and give the 
act its intended effect. Brinsfield vs. Carter - : 


STATUTES AND CHARTERS. 


. The regulations in the 11th and 21st sections, and the 
limitation as to amount in the 25th section of the origi- 
nal charter of the Central Bank, are directory merely to 
the officers of the institution. And a debt may be col- 
lected, although contracted in disregard of any or all of 
these provisions, that is being without security or indors- 
er, having run more than twelve months, and exceeding 
the sum of $2,500. Bond vs. The Central Bank - 


. Construction of Central Bank charter, and amendments. 
The Acts of 1829 and 1838, amendatory of the original 
charter of the Central Bank, clothe it with additional 
authority, and the courts are bound to observe their pro- 
visions without their having been pleaded. See title 
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“Pleading.” Bondvs. The Central Bank - 107,115 


. A debt contracted with the Central Bank under the 
amended charter of 1829, or under the Act of 1838, will 
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be presumed to have been done in good faith, in the ab- 
sence of any fact or circumstance implicating the trans- 
action. Id. - - - . - 107, 115 


SURPRISE. 


. When there is not such @ surprise as will entitle a party 
to a continuance after the cause has been submitted to a 
jury on the appeal. See title “ Continuance.” McCutch- 
in vs. Bankston - - - - . - 247 


TENANTS IN COMMON. 


. The undivided interest of a defendant in property held 
by himself and others as tenants in common, may be 
seized and sold under execution. See title “ Sheriff’s 


Sale.” Leonard vs. Scarborough and wife and others - 6 
. One co-tenant cannot maintain trover or trespass against 
the others so long as the tenancy exists. Jb. . - - 76 
TROVER. 


. Trover by an executor or administrator; when necessary 
to introduce in evidence the letters testamentary or of 
administration. See title “Evidence.” Robinson vs. Mc- 


Donald ‘ ‘ 3 ‘ : - 119 


. Where the defendant purchased a negro at sheriff’s sale 
as the property of a third person, who was a stranger to 
the plaintiff’s title, used him as his own and exercised 
dominion and control over him, it was held to be sufh- 
cient evidence of a conversion to maintain trover, with- 
out evidence of a demand and refusal. Jd. - - 119 


TRUSTS. 


. Trusts in personal property may be created and proven 
by parol declarations. Kirkpatrick, Guardian vs. David- 
son . : - - - - - 299 


. When a cestui que trust may mortgage the trust estate. 
66 
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See title‘ Cestui que Trust.” Wayne, Trustee et al. vs. 
Myddleton and others - - - - - 


UNAVOIDABLE—INEVITABLE. 


. Fordefinition of inevitable or unavoidable accidents, see 
title “ Carriers.” Fish vs. Chapman & Ross’ - - 


WILLS AND TESTAMENTARY PAPERS. 


. An instrument purporting to be a deed, by which the 
grantor gives to his son certain property after his death 
and the death of his wife, is not a deed, but a testamen- 
tary paper ; and cannot be read to the jury in any case 
affecting the title to personalty, in a court of common 
law, until it has passed to probate before the Ordinary. 
Hester, Executor vs. Young - - - - 


. A paper having the formalities of a deed, may notwith- 
standing be a will. Jb. - - . é 


. In determining whether an instrument be a deed or a 
will, the court will not consider what the maker believed 
it to be, but what in point of law itis. Jb. - : 


. The intention of the maker as to the character of the 
estate conveyed, is the criterion by which the court will 
determine whether a given paper is a deed or a will, and 
if the intention gathered from the whole paper is, that the 
estate is not to pass, or the instrument to take effect, until 
his death, it is a will and not adeed. 6. - . 


WITNESS. 


. A witness who has no interest in the subject of the suit, 
but who is liable for the costs only, is disqualified from 
testifying, the law looking only to the nature, and not 
the quantum of interest. Vason, Ezor. &c. vs. The Mer- 
chants’ Bank - - - - . - 


WRIT OF ERROR. 


. Who to be made parties to writ of error. See title 
“Parties.” Dill and others vs. Jones - . ; 





356 


44 


46 


49 


142 


80- 

















Qn 


10. 


11. 





INDEX. 


Where no writ of error has been sued out or returned 
in a case brought before the Supreme Court, the case 
will be dismissed upon motion. Harris vs. The State 


Where no notice has been filed in the clerk’s office of 
the court below, of the signing of the bill of exceptions, 
the case will likewise be dismissed. Jd. - - 
Also see Smith, admr. vs. Burn ; McLendon - 


Where the testimony had on the trial in the court below, 
is not embodied in the bill of exceptions, the case will 
be dismissed. Smith, admr. vs. Burn & McLendon - 


Where the bill of exceptions was not signed within four 
days after the adjournment of the court below, by the 
presiding Judge, the case was dismissed. Jd, - 


When there is a judgment against the appellant and his 
security on appeal, both must be joined in the writ of 
error. Morris vs. Wiley, Parish & Co. — - - 


A writ of error to the Supreme Court will not lie for er- 
rors alleged to have been committed by the court below, 
upon the trial of a cause before the petit jury, where an 
appeal has been entered and is pending. Carter and wife 
vs. Buchanan - - - - - - 


The security to the appeal bond must be made a party 
to the writ of error. Long and others vs. Strickland - 


The writ of error may be amended so as to include the 
security on the appeal, but only upon the production to 
the court of the written consent of such security, together 
with a waiver of the notice to which he is entitled. Ib. 


The security on the appeal is a necessary party to a 
writ of error to the Supreme Court. Carey ads. Rice - 


The writ of error may be amended by adding a neces- 
sary party at any time during the term of the court to 
which the writ is returnable, by procuring the assent of 
such party, and his waiver of the ten days notice of the- 
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signing the bill of exceptions required by the 4th sec- 
tion of the act organizing the Supreme Court. Jd. 


12. When securities on appeal, and securities to injunction 
bonds, are necessary parties to the writ of error to re- 
verse the judgment of the Court below. See title “ Se- 
curities.” Coffee and others vs. Newsom, Exr. &c. - 





